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PREFACE. 


Tiie recent disastrous events in India have awakened in 
the public mind a lively, though somewhat tardy, interest in 
the affairs of that country, and ere long the whole subject 
of our Indian Government will be discussed in Parliament. 
Perhaps no branch of the system for governing any country 
is more important than that which provides for the Adminis¬ 
tration of Justice—with regard to British India there is, 
certainly, not one: at the same time it may safely he asserted 
that no department is less generally understood—I might 
almost say more universally misunderstood—in England than 
that relating to the manner in which the Laws have been 
framed and administered since we took upon ourselves to stand 
forth as the Ruling Power in India. Every work, tending to 
afford information on the subject, must therefore be productive 
of benefit. For several years past I have devoted much of 
my time, both professionally and as an Orientalist, to the 
study of the Law of India; and, in the years 1849, '51, and 
’o2, I published an Analytical Digest of the decisions of the 
Courts in India, and of the Judicial Committee of the Privy 
Council, to which it is unnecessary to allude more particularly 
in this place. To this Digest I prefixed an Introduction, which 
was a separate treatise in itself, on the history and then actual 
state of the Administration of Justice in our Indian terri¬ 
tories. It has lately occurred to me that the publication of a 
new edition of this Introduction, in a somewhat modified form, 
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w ith additions; making- it applicable to the present day, might 
he of use to those who will have to take a part in the approach- 
inf*' discussion, and be at the same time of interest to the public 
at large; and I accordingly applied myself to the task. The 
following pages are for the most part a reprint of the Intro¬ 
duction to which I have alluded; but I have somewhat altered 
the original arrangement, and have spared no pains in endea¬ 
vouring to make my present work as complete as possible, 
and to render it a plain and perspicuous account of the past 
and actual Judicial systems, and of the Laws as adminis¬ 
tered in India, from the time of Clive to the year 1858. 
It is to be hoped that all parties will approach the great 
India-question calmly and dispassionately. It ought not to 
he a party-question at all—still less ought that portion of 
it which relates to “ Justice ” be affected in the smallest 
degree by party feeling. It is in this spirit that I have tried 
to write. My work pretends to be nothing more than a mere 
chronicle—a mere record of Facts—but Facts which should be 
known to all who wish to ameliorate the condition of our 
Indian fellow-subjects. I will say yet more—Facts which 
ought to he, must be, studied and understood by those 
who have to legislate for India, if India is to be preserved 
to Great Britain for the mutual advantage of both countries. 
I have abstained from any comment upon the various mea¬ 
sures proposed or adopted; except in some very few in¬ 
stances where my ow n strong conviction has induced me 
to express opinions which may perhaps be entitled to some 
weight with those who have not considered the subjects in¬ 
volved so attentively as I have done. I had at first intended 
to make this treatise more popular, by omitting many of the 
details, especially in those portions of it which treat ot the 
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laws peculiar to India, and the bibliography of such laws ; 
hut as I have been advised by the most competent persons 
that my work, in its present form, may possibly be of perma¬ 
nent utility as well as of casual importance, I have, in pur¬ 
suance of their advice, retained and even added to the details, 
the omission of which I had originally contemplated. I was 
the more easily induced to adopt this plan, since the account I 
have given of the Native Laws, and the bibliographical por¬ 
tions, are the result of the reading of many years; and, so 
far as I know, there nowhere exists so ample a direction to 
the student, pointing out the works' by which a knowledge of 
the Laws peculiar to India can be acquired. The compara¬ 
tively superficial reader, who may wish merely to gain a prac¬ 
tical acquaintance with the judicial systems of British India, 
can pass over these details altogether, and will, I trust, for¬ 
give me for their insertion. In writing on a subject of such 
paramount importance, it should always be remembered, that 
it is very easy to say too little ; very difficult to say enough; 
but almost impossible to say too much, if all that be said can 
be vouched for as true. 

W. H. M. 

25 tk JLu-cfi, 1853. 
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INTRODUCTION. 


In order thoroughly to understand and appreciate the pre¬ 
sent system for the Administration of Justice in India, and 
before we can hope to improve upon it, it is obviously neces¬ 
sary to inquire into the history of such system, and the nature 
of the laws administered by the several Courts. 

Scarcely any one of the many intricate subjects connected 
with our Government of India, offers so many difficulties as 
the study of the law, as administered in that country. 

The laws themselves are so diverse and complicated in their 
nature, and are spread over such a multitude of volumes, that 
a long' course of laborious investigation and patient study 
becomes requisite, before the student can see his way through 
the mass of legislation, which must appear to all, at the outset, 
an impenetrable chaos. 

It is true that the Regulations and the Acts of the Legisla¬ 
tive Council of India have been printed and published, and 
that various t rea tises on native law, both bv European authors 
and in translations from the works of Hindu and Muhamma¬ 
dan lawyers, have appeared at different, times. The Regula¬ 
tions, however, are frequently vague, and not easily to be con¬ 
strued, and from their voluminousness, and the manner in 
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■which they are framed, are always difficult of reference; 
whilst, with regard to the native laws, a difficulty arises, on 
the other hand, from the paucity of the materials, and still 
greater obstacles present themselves on the ground of obscurity. 
The tvorks on native law by European writers are unfortu¬ 
nately few in numberj and those translated from the original 
languages, though more numerous, are, from their nature, not 
calculated to be of much assistance to a beginner: the latter 
class treat of the doctrines of different schools, in many in¬ 
stances totally opposed to each other, without adverting to 
the distinction; they abound with subtleties of reasoning sup¬ 
porting: contradictory interpretations of the texts of the ancient 
lawgivers; and they are in every case couched in terms diffi¬ 
cult to be understood, unless after a long acquaintance with 
the method pursued by the Indian jurists in treating of legal 
subjects, and some preliminary knowledge of those religious 
systems with which the laws are intimately connected, and of 
which, in fact, they form an integral part. 

Elementary and practical works on the Law of India are 
almost entirely wanting. Nearly all the European authors 
who have written on the subject have principally devoted their 
attention to theories: each writer dilating upon the course 
which he conceives ought to be pursued in legislating for India, 
and neglecting to describe the judicial system which has been 
adopted and the laws as they now r exist. 

In the following pages I have endeavoured to supply to 
some extent this defect, and to set before the reader a concise 
but comprehensive treatise on the past and present systems 
for the administration of justice in British India, together 
with some account of the laws peculiar to that country, as 
" ell as of the works from which a knowledge of them may be 
acquired. 

The diversity of the Courts and of the laws themselves, 
venders it necessary to divide the subject matter of this trea¬ 
tise into several distinct chapters and sections. These w ill 
comprise the history of the several Courts of Judicature and 
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of the judicial systems from their origin down to the present 
time, and a detailed account of the actual constitution of the 
Courts, and their powers and jurisdiction, as they now exist. 
The subject of appeals to England, and the laws peculiar to 
India will also be treated historically; and in my account of 
the latter I shall describe, at the risk of prolixity, at some 
length the sources whence the native laws are derived, and 
the works from which a knowledge of them may be most 
readily attained. I shall conclude by enumerating the 
different collections of reports of decided cases, which now 
exist in considerable numbers, and which constitute a class 
of works of the highest value for the ascertainment of the 
actual practice and doctrines of the Courts in India. 

Before entering upon the particular description of the 
Courts and Laws it will be as well to premise that the in¬ 
habitants of India may, for judicial purposes, be classed 
into:— 

1. British-European subjects and their legitimate descen¬ 
dants. 

2. Hindus. 

3. Muhammadans. 

4. Other proper natives of Asia, being neither Hindus, 
Muhammadans, nor Christians. 

o. Portuguese, Armenian, and other Christians, of native 
oi foieign extraction, together with half-casts, or illegitimate 
children of British subjects by native mothers. 

I he Courts in which civil and criminal justice are admi¬ 
nistered to these several classes are of two distinct descriptions, 
viz.— 

1. The Courts established under, and by, the Statutes and 
Charters of Justice granted by Royal authority, and which 
are presided over by Judges appointed by Her Majesty. These 
are commonly called the Queen's Courts. To these may be 
added J ustices of the Peace, Magistrates, and Coroners. 

2. The Courts established by the authority of, and presided! 
over by Judges appointed by tiie Honourable East-India Com- 
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mnv and which are usually denominated the Sadder and 
Mofossil Courts, the Company’s Courts, or the Courts for he 
Provinces. The Judges of these Courts are of two outers, 
covenanted and uncovenanted. 
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IIE11 MAJESTYS COURTS OF JUDICATURE. 

1. The Supreme Courts of Judicature. 

(1) History or the Supreme Courts, their Powers and Jurisdiction. 

The earliest power emanating- from the Crown for the ad¬ 
ministration of justice in India dates as far bade as the reign 
of James I., who, by Charter granted in the year 1022, autho¬ 
rised the old East-India Company to 'chastise and correct all 
English persons residing in the East Indies, and committing 
any misdemeanour, either with martial law or otherwise. 

The first authority, however, for introduction of British 
law in India was granted by Charles II., who, by Royal 
Charter dated the 3rd ot April 1001, gave to the Governor 
and Council of the several places belonging'to the Company in 
the East Indies power u to judge all persons belonging to the 
said Governor and Company, or that should live und'er them 
in all causes whether civil or criminal, according' to the laws 
of the kingdom, and to execute judgment accordingly/’ And 
in the subsequent grants to the Company of the islands of 
Bombay and St. Helena, in the year 1(509 and 1074, the 
Company were empowered to make laws and constitutions for 
the good government of the islands and their inhabitants; and 
to impose punishments and penalties, extending to the taking 
away life or member when the quality of the offence should 

require it, so that the punishment and penalties were consonant 
to reason, and not repugnant to, but as near as might be agree- 
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able to the lan s of England. The Governor and Company or 
Governor and Committees of the Company, were also autho¬ 
rised to appoint Governors and other, agents for the sa.d 
islands, to be invested with a power of ruling, correcting', and 
punishing his Majesty’s subjects in the said islands, accow mg 
to justice, by Courts, Sessions, and other forms of judicahne, 
like those established in England, by such Judges and officers 
as should be delegated for that purpose. 

c 4n amended Charter was granted by Charles II. to the 
Company on the 9th of August 1683, which empowered the 
Governor and Council to establish Courts of Judicature at 
such places as they might appoint, to consist o. one peison 
learned in the civil laws, and two merchants, and to decide 
according to equity and good conscience, and according to the 

laws and customs of merchants.^ 

These provisions were continued in the Charter granted by 
James II. in 1686 ; and a similar power was given to the new 
East-India Company by the Charter of the 10th TV illiam III., 
granted in Sept. 1698. 

In the year 1726 the Court of Directors of the United 
Company 1 represented by petition to King George the First 
“That there was great want at Madras, Fort William, and 
Bombay, of a proper and competent power and authority tor 
the more speedy and'ehectual administering of justice in civil 
causes, and for the trying and punishing of capital and other 
criminal offences and misdemeanours.” Accordingly, the then 
existing Courts, werejjuperseded, and the East-India Company 
were empowered by Royal Charter, granted in 1726 the 13th 
y ear of the reigm of Jftng, George 1., to establish at each of 
the three settlements a Court, consisting of a Mayor and nine 
Aldermen, to be a Court of Record, and to try, hear, and de¬ 
termine all civil suits, actions, and pleas between party and 


1 The union of the old or London, and the new or English Companies was 
effected by the “ Charter of Union” of 1702, and was completed under tho 
award of the Lord High Treasurer, Lord Godolphin, in 1 / OB. On the -ot 1 
March, 1700, the first General Court of the United Company was held. 
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party. From these Courts an appeal lay to the Governors 
and Councils, and thence to the King* in Council, in causes in¬ 
volving* sums above the amount of 1000 pagodas. 1 This same 
Charter also constituted Courts of Oyer and Terminer at each 
settlement, consisting* of the Governors and Councils, for the 
trial of all offences, except high treason, committed within the 
towns of Madras, Bombay, and Calcutta, or within any of the 
Factories subordinate thereto, or within ten miles of the same ; 
and the Governors and Councils were constituted Justices of 
the Peace, and were authorised to hold Quarter Sessions. 
Under this Charter all the common and statute law at that 
time extant in England was introduced into the Indian Presi¬ 
dencies. 2 * * 5 

The Mayor’s Court, which had been established at Madras, 
was abolished on the capture of that place by the French 
under Labourdonnais in the year 1746; but the town having 
been restored to the English in 1740 by the treaty of Aix-la- 
Chapelle, the Directors of the East-India Company represented 
to the King in Council that “ it would be a great encourage¬ 
ment to persons to come and settle at that place, if a proper 
and competent judicial authority were established there §” and 
further, that it had been found by experience that there were 
some defects in the Charter of 1720. 

y Under these circumstances, King* George II. granted a new 
Charter in the } r ear 1753, re-establishing the Mayors’ Courts 
<it Madras, Bombay, and Calcutta, with some not very mate¬ 
rial alterations. By this Charter these Courts were limited in 


1 his is the earliest use ot t he word pagoda, applied as a designation of 

\alue iu money out of tho limits of Madras. It afterwards found its way 

into the Bengal (Charter of Justiee, although the pagoda is a Madras coin, and 
w as never at any time current in Bengal. Ti e value of the pagoda is about 
eight shillings English money. The amount appealable to the Sovereign in 

Council has been altered, and fixed at the sum of 10,000 Company’s rupees 
for all the Courts in India, by the order in Council of the 1 Oth of April 18*38 

5 Clarke’s Rules and Orders of the Supreme Court of Judicature at Fort 
William in Bengal, Pre.f, p. iv. 8vo. Calc. 1829. 
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their civil jurisdiction to suits between persons not Natives of 
the said several towns ; and suits between Natives were directed 
not to be entertained by the Mayors’ Courts, unless by consent 
of the parties. The jurisdiction of the Government Courts in 
criminal cases was also limited to offences committed within 
the several towns and the Factories or places subordinate 
thereto, omitting- the words, u or within ten miles of the same,” 
contained in the previous Charter. At the same time, and by 
the same Charter, Courts of Requests were established at 
Madras, Bomba}-, and Fort William, for the determination of 
suits involving- small pecuniary amounts. These last Courts 
will be treated of separately. 

The Seventh Report of the Committee of Secrecy, appointed 
to inquire into the state of the East-India Company, after a 
detailed description of the Courts of Judicature in Bengal, 
observes upon the constitution and defects of the Mayors’ 
Court, and remarks, u that although it is bound to judge, at 
least where Europeans are concerned, according to the laws of 
England, yet the Judges are not required to be, and in fact 
have never been, persons educated in the knowledge of those 
laws by which they must decide; and that the Judges were 
justly sensible of their own deficiency ; and that they had there¬ 
fore frequently applied to the Court of Directors to lay parti¬ 
cular points respecting their jurisdiction before counsel, and to 
transmit the opinion of such counsel to be the guide of their 
conduct.” 

Upon this Report the 13th Geo. III. c. 63, was passed. The 
Bill had met with considerable opposition on the part of the 
Company, but such opposition was fruitless ) it was carried In¬ 
na overwhelming majority in the House of Commons on the 
10th of June 1773, and on the 20th of June it passed the 
Lords without opposition, and received the Royal Assent on 
the* following day. ,iThe 13th section of this Statute em¬ 
powered Ilis Majesty to erect and establish a Supreme Court 
ot Judicature at Fort William in Bengal, to consist of a Chief 
Justice and three other Judges, being barristers of England or 
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Ireland of not less than live years’ standing’, to be named and 
appointed from time to time by Iiis Majesty, liis heirs and 
successors. The same section declared that the said Supreme 
Court should have full power and authority to exercise and 
perform all Civil, Criminal, Admiralty, and Ecclesiastical juris¬ 
diction ; and to form and establish such rules of practice, and 
such rules for the process of the said Court, and to do all such 
other thing’s as should be found necessary for tlie administra¬ 
tion of justice and the due execution of all or any of the 
powers which, by the said Charter, should or mig’lit be g-ranted 
or committed to the said Court; and also should be at all 
times a Court of Record, and should be a Court of Oyer and 
Terminer, and Gaol Delivery, in and for the said town of Cal¬ 
cutta and Factory of Fort William in Bengal aforesaid, and 
the limits thereof, and the Factories subordinate thereto. 
The Governor-General and Council, and the Judges of the 
Supreme Court, were, by the 38tli section of • the same Act, 
authorised to act as Justices of the Peace, and to hold Quarter 
Sessions.') 

The Supreme Court of Judicature at Fort William in Ben¬ 
gal was accordingly established under the above Statute, by 
Royal Charter dated the 2Gth of March 1774 ; and it is under 
this Charter that the Supreme Court is now held. It will be 
useful here to state shortly some of its provisions. (By the 
13th section, the Supreme Court at Calcutta was empowered 
to try and d etermine all action s and suits .. arising’ in Bengal, 
Cellar, and Orissa, and all pleas, real, personal, or mixed, 
arising* against the United Company and the Mayor and Al¬ 
dermen of Calcutta, and against any of the King’s subjects 
resident in Bengal, Rebar, and Orissa) or who should have 
resided there, or should have debts, effects, or estates, real or 
personal, within the same, and aguinst, the executors and ad¬ 
ministrators of such subjects, and against any other person 
who should at the time of such action being brought, or when 
any action should have accrued, he or have been employed in 
the service of the said Company, or the said Mayor and Alder* 
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men, or of any other of the King’s subjects, and against all 
other persons, inhabitants of India, residing- in Bengal, Behar, 
or Orissa, upon any contract or agreement in writing with 
any of the King’s subjects, where the cause of action should 
exceed the sum of 500 current rupees, and when such inha¬ 
bitants should have agreed in the said contract, that, in case 
of dispute, the matter should be determined in the said Su¬ 
preme Court. The same section limited the jurisdiction thus 
given as follows ; viz. that the said Court should not try any 
suit against any person who should never have been resident 
in Bengal, Behar, or Orissa, or against any person who 
should, at the time of action brought, be resident in Great 
Britain or Ireland, unless such suit or action against such 
person so then resident in Great Britain or Ireland should be 
commenced within two years after the cause of action arose, 
and the sum to be recovered should not be of greater value 
than 30,000 rupees. By the 18th section of the Charter the 
Supreme Court was constituted a Court of Equity, as the 
Court of Chancery in England. The 19th section constituted 
it a Court of Oyer and Terminer, and Gaol Delivery, for Cal¬ 
cutta and Fort William, and the Factories subordinate thereto, 
with power to summon gTand and petit juries, and to admi¬ 
nister criminal justice as in the Courts of Oyer and Terminer 
in England, giving it jurisdiction over all offences committed 
in Bengal, Behar, and Orissa, by any subject of His Majesty, 
or any person in the service of the United Company, or of any 
of the King’s subjects. The 22 d section empowered the Su¬ 
preme Court to exercise Ecclesiastical jurisdiction in Bengal, 
Behar, and Orissa, as the same was exercised in the diocese of 
London, and to grant probates and administrations to the 
estates of British subjects dying within the said provinces. 
The 25th section empowered the Court to appoint guardians 
of infants and of insane persons, and of their estates 3 and by 
the 26th section the said Supreme Court was appointed to be 
a Court of Admiralty in and for the provinces of Bengal, 
Behar, and Orissa, and to hear and determine all causes and 
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matters, civil and maritime, and to have jurisdiction in crimes 
maritime, according* to the course of the Admiralty in Eng¬ 
land. An appeal lay, under sections 30—33, from the deci¬ 
sions of the Supreme Court at Fort William to the King in 
Council. No appeal was to be allowed except the petition 
was preferred within six^ months, and the amount in dispute 
exceeded 1000 pagodas., 

Shortly after the grant of this Charter arose those unfortu¬ 
nate contentions between the Governor-General and Council 
and the Judges of the Supreme Court at Calcutta, which, 
whoever may have been in the wrong, were certainly very 
discreditable to both parties. The unanimity which existed, 
however, between the disputants in every measure throughout 
these unhappy disagreements proves that the difference arose, 
not from personal feeling's, or from a desire of an undue ex¬ 
tension of their several powers, but from a defect in the law, 
arising from the obscurity of the Statute, of which it has been 
well remarked, u that the Legislature had passed the Act of 
the 13th Geo. III. c. 03, without fully investigating what it 
was that the}- were legislating about; and that if the Act did 
not say more than was meant, it seemed at least to have said 
more than was well understood.” 1 

Hie Legislature accordingly intervened; and, by the pi'e- 
amble to the 21 st Geo. III. c. 70, and sections 2,8,9, and 10, of 
that Act, explained and defined the jurisdiction of the Supreme 
Court, declaring’ that the said Court had*no jurisdiction over 
the Gor ernor-General and Council for any act or order made 
or done by them in their public capacity : 'that if any Natives 
s iould he impleaded in the Supreme Court for any act done 
J} order of the Governor-General and Council in writing, the 
said order might be g’iven in evidence under the general issue, 
and should amount to a sufficient justification; that the Su- 


1 Letter from the Judges of the Supreme Court- at Calcutta, dated Oct 
16, 1S30. Fifth Appendix to the Third Report of the Select Committee 
of the House of Commons, 1831, p. 128-1, 4to. edit. 
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prerae Court should have no jurisdiction in any matter con¬ 
cerning- the revenue, or concerning' any act or acts ordered or 
done in the collection thereof, according- to the usage and 
practice of the country, or the Regulations of the Governor- 
General and Council y that no person should be subject to the 
jurisdiction of the Court by reason of being a landowner, land¬ 
holder, or farmer of land or of land-rent; that no person 
should be so subject to the jurisdiction of the said Court by 
reason of his being employed by the Company or by the 
Governor-General and Council, or on account of his being 1 
employed by a native of Gi*eat Britain, in any matter of .deal¬ 
ing or contract between party or parties, except in actions for 
wrongs or trespasses, and also except in civil suits by agree- 
1 meut of parties, in writing, to submit the same to the decision 
of the said Court. Section 17 of this important Act also re¬ 
served their peculiar laws to Hindus and Muhammadans in 
certain civil matters, as hereafter will be noticed; and the 
’-4th section provided that no action for wrong or injury should 
lie in the Supreme Court against any person whatsoever exer¬ 
cising a judicial office in the Country Courts, for any judg¬ 
ment, decree, or order of the said Court, nor against any 
person for any act done by or in virtue of the order of the said 
Court. 

By the 24th Geo. III. c. 25, s. 44, passed in 1784, all His 
-lajesty’s subjects, as well servants of the Company as others, 
were declared to be amenable to all Courts of Justice, both in 
India and Great Britain, of competent jurisdiction to try 
offences committed in India, for all criminal offences committed 
in the territories of any native prince or state, or against their 
persons or properties, or the persons or properties of any of 
their 'subjects or people, in the same manner as if the same 
had been committed within the territories directly subject to 
»nd under the British Government in India. 

By the 29th section of the 26th Geo. III. c. 57, all ser¬ 
vants of the East-India Company, and all His Majesty’s sub¬ 
jects resident in India, were made subject to the Courts of 


* 


MIMSr/fj, 



SUPREME COURTS. 


13 


Oyer and Terminer, and Gaol Delivery, for all criminal offences 
committed in any part of Asia , Africa, or America, beyond the 
Cape of Good Hope to the Straits of Magellan, within the 
limits of the Company’s trade. 

The 30th section of the same Act declared that the Governor 
or President and Council of Fort St. George, in their Courts 
of Oyer and Terminer, and Gaol Deliver}', and also the 
Mayor’s Court at Madras, according to their respective judi¬ 
catures, should have jurisdiction, as well Civil as Criminal, 
over all British subjects whatsoever residing in the territories 
of the East-India Company on the Coast of Coromandel, or in 
any other part of the Carnatic or in the Northern Circa is, or 
within the territories of the Soubah of the Deccan, the Nabob 
of Arcot, or the Rajah of Tanjore. 

Section 67 of the 33rd Geo. III. c. 50, re-enacted section 
44 of the 04tli Geo. III. c.25. ^Section 156 of the same Statute 
extended the Admiralty jurisdiction of the Supreme Court at 
Calcutta given under the Charter; and the Court was em¬ 
powered, by means of juries of British subjects, 1 to try, 
according to the laws and customs of the Admiralty of 
England, all offences committed on the high seas. \ 

By the 37th Geo. III. c. 140, s. 1, the number of Judges 
of the Supreme Court at Calcutta was limited to three. 

The Mayors’ Courts at Madras and Bombay existed until 
the year 1797, when they were abolished and superseded by 
Re corders’ Cour ts, established under the 37th Geo. III. c. 140. 
These Recorders’ Courts consisted of the Mayor, three Aider- 
men, and a Recorder, who was to be appointed by His Majesty; 
and their jurisdiction extended to Civil, Criminal, Ecclesiastical, 
and Admiralty cases. They were empowered to establish 
rules of practice, and they were to be Courts of Oyer and 
Terminer, and Gaol Delivery,(for Fort St. George and Bombay: 
and their jurisdiction was io extend over British subjects 
resident within the British territories subject to the Govern- 
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meats of Madras and Bombay respectively, as well as those 
residing in the territories of native princes in alliance with 
those Governments. Their jurisdiction was also brought 
within the restrictions of the 21st Geo. III. c. 70 ; the laws 
of the Hindfis and Muhammadans were reserved to Natives; 
and an appeal lay from their decisions to the King' in Council. 

/ The Becorder’s Court at Madras was abolished by the 39tli 
. and 40th Geo. III. c. 79, and a supreme ComlofJiidicat.ure 
f-A y S' was erected in its place, to be a Court of Record, and consist of 
a Chief Justice and two puisne Judges, who should be barristers 
in England or Ireland of not less than five years standing. 
The powers vested in the Recorder’s Court Avere transferred to, 
and to be exercised by, the Supreme Court, which was also 
greeted to have the like jurisdiction, and to be invested AVith 
the* same powers, and subject to the same restrictions, as the 
Supreme Court of Judicature at Fort William in Bengal. 
Letters patent, granting a Charter of Justice to the Supreme 
Court at Madras, were issued on the 20th of Dec. 1801. 

By sections 99 and 100, of the 53rd George III. c. 155, all 
persons whatsoever Avere authorised to prefer, prosecute, and 
maintain, in His Majesty’s Courts at Calcutta, Madras, and 
Bombay, all manner of indictments, informations, and suits 
Avhatsoever for enforcing the laws and regulations made by the 
GoA'ernor-General and GoA'ernors in Council, or for any matter 
or thing whatsoever arising out of the same.t The Advocate- 
General at each of the several Presidencies Avas also empoAvered 
to exhibit informations in the said Courts against any person 
or persons whatsoever for any breach of the revenue-laws or 
Regulations of any of the said Governments, or for any fines, 
penalties, forfeitures, debts, or sums of money, committed, 
incurred, or due by any such person or persons in respect of 
any such Iuavs or Regulations. Section 107 provided that 
where, by the Regulations, it would be competent to a party 
to prefer an appeal to the Court of highest appellate jurisdic¬ 
tion in the provinces, British subjects residing or trading, or 
occupying immoveable property within the provinces, should 
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be entitled to prefer, instead of such appeal, an appeal to 
His Majesty’s Courts of Judicature at the several Presidencies. 
This section, however, has been since repealed by Act XI. of 
1830 ; and no such xuglit of appeal to the Supreme Courts 
now exists. Section 110 of the same Statute, after stating- 
that doubts had been entertained whether the Admiralty juris¬ 
diction of His Majesty’s Courts at Calcutta, Madras, and 
Bombay, extended to any persons but those amenable to their 
ordinary jurisdiction, empowered the said Courts to take cog¬ 
nizance of all crimes perpetrated on the high seas, by any 
person or persons whatsoever, in as full and ample a manner 
as any other Court of Admiralty jurisdiction established by 
His Majesty’s authority in any colony or settlement what¬ 
soever belonging to the Crown of the United Kingdom. 

The 4th Geo. IV. c. 71, passed in 1823, authorized the 
abolition of the Becorder’s Court at Bombay, and the estab¬ 
lishment of a Supreme Court of Judicature in its stead, to be 
a Court of Record, to consist of the like number of Judges as 
the Supreme Court at Fort William in Bengal, who should be 
barristers of England or Ireland of not less than five years* 
standing, and to be invested with the same powers and au¬ 
thorities as the said Supreme Court, and to have a similar 
jurisdiction and the same powers, and to be subject to the 
same limitations, restrictions, and controul. 

The powers of the Supreme Courts at Madras and Bombay 
v ere placed upon an equal footing- with those of the Supreme 
Court at Calcutta, in an explicit manner, by the 17th section 
ol this Act, which declared that it should be lawful for the 
Supreme Court of Judicature at Madras, within Fort St. 
George, and the town of Madras, and the limits thereof, and 
the F actories subordinate thereto, and the territories subject 
to or dependent upon the Government of Madras; and for 
the Supreme Court of Judicature at Bombay, within the town 
and island of Bombay, and the limits thereof* and the Factories 
subordinate thereto, and the territories subject to or dependent 
upon the Government of Bombay, and the said Supreme Courts 
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respectively were thereby required, within the same respec¬ 
tively, to do, execute, perform, and fulfil, all such acts, autho¬ 
rities, duties, matters, and thing’s whatsoever, as the Supreme 
Court of Fort William was or might be authorised, empowered, 
or directed to do, execute, perform, and fulfil, within Fort 
William in Bengal, or the places subject to or dependent upon 
the Government thereof. Letters patent, granting a Charter of 
Justice to the Supreme Court at Bombay, were issued on the 
8th of Dec. 1823. 

It may be remarked, that although by the 4th Geo. I V . c. 71, 
the Supreme Courts at Madras and Bomba}’ are invested with 
the same powers as the Supreme Court at Fort William, there 
is no similar provision in any Statute in favour of the latter 
Court, that it shall exercise the same powers with the Supreme 
Courts at the other Presidencies. 

It is unnecessary to enter more fully into the powers of the 
Supreme Courts at Madras and Bombay, as the Charters under 
which they are now held are founded upon that of the Supreme 
Court at Calcutta, and upon the provisions of the 21st Geo. III. 
c. 70. 

There are some variations, however, in the Charters of the 
several Courts, that give rise to considerable doubt and diffi¬ 
culty, and these may be shortly alluded to. In the first 
instance, there is a difficulty with regard to the powers which 
the Justices of the Courts were to possess in the provinces as 
conservators of the peace, but this will more appropriately be 
noticed in another place. Again, the Supreme Court at 
Bombay is prohibited, by the 30th section of its Charter, from 
interfering in any matter concerning the revenue, even within 
the town of Bombay* 4 which is in direct contradiction to the 
53rd Geo. III. c. 15o, ss. 99, 100. Natives are also 
exempted from appearing in the Supreme Courts at Madras 
and Bombay, unless the circumstances be altogether such as 
that they might be compelled to appear in the same manner 
in a Native Court; a provision which seems to place the juris¬ 
diction of these Supreme Courts in such cases entirely at the 
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discretion of the Government, who regulate the Company’s 
Courts as they pleased This appears to be inconsistent with 
the duties assigned to the Courts by the Statutes. Lastly, 
iwith regard to crimes maritime, the 54th section of the Bombay 
Charter of Justice restricts the powers of the Supreme Court 
to such persons as would be amenable to it in its ordinary 
jurisdiction; which is again at variance with the 53rd Geo. III. 
c. 155, s. 110, if the ordinary jurisdiction, as is to be inferred 
from the other portions of the Charter, be limited to British 
subjects.'. 

By the Statute 9th Geo. IV. c. 74, ss. 7, 8, 9, 50, and 70, 
provisions are made, without any distinction between Native 
and British persons, for the trial by the Supreme Courts of 
accessories before or after the fact to any felony, and of any 
accessory before or after the fact, after conviction of the prin¬ 
cipal, though the principal be not attainted of such felony : for 
the trial of murder or manslaughter, where the death, or the 
cause of death only, happens within the limits of the East- 
India Company’s Charter ; and for the trial of bigamy, when¬ 
ever the offender is apprehended or found within the jurisdiction 
ol the Courts, although the offence may have been committed 
elsewhere. 

{The Supreme Courts at all the Presidencies are authorised 
under their Charters to appoint their own ministerial officers, 
and are also empowered to admit and enrol such and so many 
advocates and attornies as shall seem meet ; and no other 
persons but such advocates and attornies are allowed to plead 
or act for the parties. 

By the Charters of the Supreme Courts at Madras and 
Bombay there were certain restrictions as to the admission 
and enrolment of advocates and attornies, which did not exist 
in the Calcutta Court, but these have been abolished by 
the 3rd and 4th Will. IV. c. 85, s. 115, and Act NIII of 
1845.. 

.An appeal lies from the decisions of the Supreme Courts of 
Judicature to Her Majesty in Council in all suits where the 
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amount in dispute is of the value of 10,000 rupees.) This 
subject JS1 be more especially treated of in a separate Chapter. 
v The Supreme Courts are, by their Charters, vested with five 
distinct jurisdictions, Civil, Criminal, Equity, Ecclesiastical, 
and Admiralty ; 1 2 and they are enjoined to accommodate their 
process, rules, and orders, to the religion and manners of the 
Natives, so far as the same can be done without interfering- 
with the due execution of the laws and the attainment ol 


justice. 

It would be a difficult task to define exactly the powers 
and jurisdictions of Her Majesty’s Supreme Courts in India, 
given by the Statutes and Charters above enumerated; and 
questions are constantly arising on these important subjects, 
which can only be reduced to certainty by the repeated 
decisions of the Courts, or by fresh enactments. 

Several years since Sir Charles Grey and Sir Edward Ryan 
animadverted upon the uncertainty of the legislation with 
respect to the powers and jurisdictions of the Supreme Courts 
in the following terms “ In one way or another,” write the 
learned Judges, u sometimes by the mention of some qualifica¬ 
tion of the powers of the Court occurring in an Act or Charter, 
which has been afterwards insisted upon as a recognition; 
sometimes by a vague recognition of counter institutions, which 
have been already set on foot without any express authority, 
and which afterwards, upon the strength of the recognition, 
are amplified and extended; sometimes by the jurisdiction of 
the Supreme Court being- stated in such a way as to leave it 
to be inferred that the expressio unius is the exclusio alterius; 
sometimes by provisions which, to persons unacquainted with 
India, may have appeared to be of little consequence, but 
whit'li in reality involve a great deal; sometimes when Par¬ 
liament has provided that new Courts should be established 


1 Order in Council, 10th April, 1838. 

* The jurisdictions are technically termed Sides of the Court: as the 
Crown Side, the Common Law Side, &c. 
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upon the same footing as the old one, by something - finding 
its way into the constitution of the new Courts which is essen¬ 
tially different from the old, and would be destructive of their 
efficiency;—in some or all of these ways the Supreme Courts 
have come to stand at last in circumstances in which it is a 
very hard matter to say what are their rights, their duties, or 
their use.” 1 

Many of the doubts and difficulties thus complained of still 
exist, and I cannot, I believe, conclude the present remarks 
on the Supreme Courts more appropriately than by quoting - 
the account of their jurisdiction appended to the First Report 
of the Commissioners appointed in 1853 to consider the reform 
of the Judicial establishments of India. 

( “ The local j urisdiction of the Supreme Court at Fort "William 
is limited to the town of Calcutta, which for this purpose is 
bounded on the west side by the river Hoog’hly, and on the 
other sides by what is called the Mahratta ditch. Within 
these limits the Court exercises all its jurisdictions, civil and 
criminal, over all persons residing - within them, 2 with the 
exception of its ecclesiastical jurisdiction, which has not been 
applied to Hindus and Muhammadans beyond the granting - 
of probates of wills. 

llie persons residing within these limits, and therefore 
subject to the local jurisdiction of the Supreme Court, are 
computed, according to the latest information, at 413,182. 

In like manner the Court exercises all its jurisdictions 
o\ci all British-horn subjects, that is, persons who have been 
bom within the British islands, and their descendants, w ho are 
*. ' si, ! , : ,lt iu ill B °f the provinces which are comprehended within 
the 1 residency of Bengal, 3 or the subordinate Government of 


Letter from the Judges of the Supreme Court at Calcutta, dated lGtli 
of Oct. 1830. Fifth Appendix to the Third Report from the Select Com¬ 
mittee of the House of Commons, 1831, p. 1296, Ito. edit. 

* Charter, s. 19. Stat. 21, Geo. III. c. 70, s. 17. 

3 Charter, s. 13. 
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Agra. The number of persons so subject to the jurisdiction of 
the Court, including- the members of the covenanted services, 
civil and military, but exclusive of the Queen s troops and 
their families, was on the 30tli March 1851, according* to the 
Parliamentary census returns, 22,387. 

3. All persons resident at any places within tlie said pro¬ 
vinces, who have a dwelling-house and servants in Calcutta, or 
a place of business there where they carry on any trade, 
through their ag*ents or servants, are held to be consti ueth el} 
inhabitants of Calcutta for the purpose of liability to the 
common law and equity jurisdictions of the Com t. 

4. Natives of India, within the said provinces, who have 
bound themselves upon any contract or agreement in writing 
with any British subject, where the cause of action exceeds 
the sum of 500 rupees, to submit to the jurisdiction of the said 
Court, are subject to its jurisdiction in disputes relating to the 
said contract. 1 

5. In like manner, persons who avail themselves of the 
Court’s jurisdiction for any purpose, are held liable to its juris¬ 
diction in the same matter, even on other sides of the Court 
than that of which they have availed themselves; as, for in¬ 
stance, persons who have applied for and obtained probates of 
wills, are held liable to the Court’s equity jurisdiction for the 
due administration of the estate. 

0. All persons who, at the time of action brought or cause 
of action accrued, are or have been employed by, or directly 
or indirectly in the service of the East India Company, or any 
British subject, are liable to the civil jurisdiction of the Court 
in actions for wrongs or trespasses, and also in any civil suit 
by agreement of parties in writing to submit to the jurisdiction 
of the said Court f and all persons who, at the time of com¬ 
mitting any crime, misdemeanour, or oppression, are or have 


1 Charter, s. 13. 

J Charter modified by Stat. 21 Geo. III. c. 70, s. 10. 
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been employed, or directly or indirectly in service as aforesaid, 
are liable to the criminal jurisdiction of the Court. 1 

7. The Admiralty jurisdiction of the Court extends over the 
provinces of Bengal, Behar, and Orissa, and all other territo¬ 
ries and islands adjacent thereto, which, at the date of the 
charter, were or ought to be dependent thereon, and compre¬ 
hends all causes civil and maritime, and all matters and con¬ 
tracts relating to freights, or to extortions, trespasses, injuries 
and demands whatsoever between merchants or owners of ships 
and vessels employed or used within the jurisdiction aforesaid, 
or other persons, contracted, done, and commenced in or by 
the sea, public rivers, or creeks, or within the ebbing and flow¬ 
ing of the sea about and throughout the said three provinces 
and territories. 5 The criminal jurisdiction extends to all crimes 
committed on the high seas by any person or persons whatso¬ 
ever in as full and ample a manner as any other Court of 
Admiralty in any colony or settlement belonging to the 
Crown. 3 


8. The Supreme Courts at Calcutta, Madras and Bombay, 
have criminal jurisdiction over all British subjects for crimes 
committed at any place within the limits of the Company's 
(/barter, that is, any part of Asia, Africa, or America, beyond 
the Cape of Good Hope to the Straits of Magellan, or for 
dimes committed in any of the lands or territories of any 
Native Prince or State, in the same way as if the same had 
ieen committed within the territories subject to the British 
Government in India.” 1 

Hie local jurisdiction of the Supreme Court at Madras is 
confined to the town of Madras, which for this purpose is held 
to be bounded by the sea on the east, the Saint Thome river on 
the south, the banks of the Long Tank and the Nung’umbaukum 


‘ Charter, s. 19. 2 Charter, s. 26. 

s Charter explained by Slat. 33 Geo. III. e. 52, a. 156, and 53 Geo TTT 
c. 155, a. 110. ’ 

♦ Charter, a. 19. Stat. 23 Geo. III. c. 67, s. 29. Stat n, ttt 
c. 52, 6. 67. atat. 3„ Geo. Ill 
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Tank with the villages of Kilpaukum and Peramboor on the 
west ’and a line from the latter village to the sea on the north, 
and to comprise all the lands included in the villages of Chet- 
tapet, Kilpaukum, Peramboor, and Tandear. The inhabitants 
of Madras within these limits are computed at about 720,000. 

The British subjects residing within the provinces attached 
to Madras, and subject to the jurisdiction of the Supreme 
Court, were on the 30th March 1851, according to the Parlia¬ 
mentary Census Returns, 15,133, including the civil and mili¬ 
tary members of the covenanted services, 1 but exclusive of the 
Queen’s troops. (The Court’s civil jurisdiction extends to 
British subjects within any of the dominions of thei Native 
Princes of India in alliance with the Government of Madras, 
but the number of these must be very small, and cannot be 

taken into calculation.’ . 

u The local jurisdiction of the Supreme Court at Bombay is 
confined to the Island of Bombay, the inhabitants of which 
are computed at 560,119. 

The British-born subjects who reside within the provinces 
comprised in the Presidency of Bombay, including the cove¬ 
nanted servants of the Company, were on the 30th Maich 
1851, according to the Parliamentary Census Returns, 10,704, 
exclusive of the Queen’s troops. 

The Supreme Courts at Madras and Bombay have gene¬ 
rally the same powers, and their jurisdictions are generally the 
same within the settlements of Madras and Bombay, as those 
of the Supreme Court of Judicature at Fort William within 
the territories attached to the Presidency of Bengal and Sub¬ 
presidency of Agra.” 


(2) Law Administered in the Supreme Courts. 

The law which now obtains in the Supreme Courts at the 
three Presidencies may be classed under seven distinct heads 
1. The Common law, as it prevailed in England in the year 
1720, and which has not subsequently been altered by Statutes 
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especially extending- to India) or by the Acts of the Governor- 
General in Council. 

2. The Statute law which prevailed in England in 1720, 
and which has not subsequently been altered by Statutes espe¬ 
cially extending to India, or by the Acts of the Legislative 
Council of India. 

0. The Statute law expressly extending to India, which has 
been enacted since 1720, and has not been since repealed, and 
the Statutes which have been extended to India by the Acts of 
the Governor-General in Council. 1 

4. The Civil law as it obtains in the Ecclesiastical and 
Admiralty Courts in England. 

5. Regulations made by the Governor-General in Council 
and the Governors in Council previously to the 3rd and 4th 
Will. IV. c. 85, and registered in the Supreme Courts, and 
the Acts of the Governor-General in Council made under the 
3rd and 4tli Will. IY. c. 85. 

0. The Hindu law and usages in actions regarding inherit¬ 
ance and succession to lands, rents, and goods, and all matters 
ot contract and dealing between party and party in which a 
Hindu is a defendant. 




Hie Statute law affecting India and the East-India Company is to be 
found collected in various works. The best collection is entitled, Charters 
and Statutes relating to the East-India Company, from Elizabeth, 1G00, to 
the 5Gth Geo. III., 1816. 4to. Lond. 1817. The latest work on the sub¬ 
ject, but which omits much that is important, is entitled, The Law relating 
to India and the East-India Company. 4to. Lond. 1S12. (Third Edit.). 
This compilation extends to the 5th Viet. c. 5. The student will find a vast 
quantity of information regarding the Statute law affecting India in Anber’s 
Anal) sis ol the Constitution of the East-India Company, and of the Laws 
passed by l arliament for the government of their affairs both at homo and 
abroad. Together with a Supplement. 8vo. Lond. 1826—1828. Auber’s 
Analysis is a most valuable work both lor study and reference, and should 
be in the hands of all who wish to acquire a knowledge of the law of India 
A useful tabular statement of the Statutes relating to Indian affairs will 
also be found appended to Anuand’s Brief Outline of the existing system of 
the Government of India. 4to. Lond. 18-12. 
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7. The Muhammadan law and usages in actions regarding 
inheritance and succession to lands, rents, and goods, and all 
matters of contract and dealing between party and party in 
which a Muhammadan is a defendant. 

The three last species of law are peculiar to the Courts in 
India, and will lie described in a subsequent Chapter. 

2. The Court of the Recorder of Prince of Wales 
Island, Singapore, and Malacca. 

The island of Singapore, and the town and fort of Malacca, 
were ceded to the British by His Majesty the King ot the 
Netherlands!, by treaty, on the 17th of March 1824, and were 
afterwards transferred to the Honourable East-India Company 
by the oth Geo. IA • c. 8. The Oth Geo. I\ • c. 85, s. 21, em¬ 
powered the said Company to annex Prince of Wales’ Island 
to those possessions; and the annexation -was accordingly 
effected, and the whole formed into a Government, entitled 
a The Governor and Council of Prince of W ales’ Island, Sin¬ 
gapore, and Malacca.” 

In pursuance of the 19th section of the last mentioned Act 
of Parliament, Letters patent were issued, dated the 27th of 
November, 1820, by which a Court of Judicature was consti¬ 
tuted ; and it was directed that it should consist of the Gover¬ 
nor and Resident Councillor, and one other Judge, to be styled 
the Recorder. 

This Court was to be a Court of Record, and was empowered 
by its Charter to exercise Civil, Criminal, and Ecclesiastical 
jurisdiction, and to be a Court of Oyer and Terminer, and Gaol 
Delivery. The Court was also empowered to reprieve execution 
of any capital sentence, and to substitute a lesser punishment; 
and the Judges were constituted Justices of the Peace, and 
were authorised to hold general and quarter sessions. They 
were also empowered to appoint by commission covenanted 
servants of the Company to act as Justices ot the Peace within 
the said settlement. 
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Aii appeal lay from the decisions of the Recorder’s Court 
to the King' in Council. 1 

In addition to the jurisdictions above mentioned, an Ad¬ 
miralty jurisdiction was granted to the Recorder’s Court by 
the 6th and 7th Will. IY. c. 53, and the Letters patent issued 
in pursuance of that Statute, similar to that exercised by the 
Supreme Court at Fort William in Bengal. 2 

Prince of Wales’ Island is now, with all the eastern settle¬ 
ments, under the Presidency of Bengal. 

3. Courts of Requests and Small Causes. 3 

Courts of Requests were established at Madras, Bombay, 
and Fort William, by the Charter of George the Second, 
dated the 8th of Jan. 1753, by which they were empowered 
to determine suits where the debt, duty, or matter in dispute 
should not exceed 5 pag'odas. 

The jurisdiction of these Courts of Requests was extended 
by the 37th Geo. III. c. 142, by the 30th section of which 
Statute they were authorised to hear and determine all actions, 
plaints, and suits, in which the matter in dispute should not 
exceed the value of 80 current rupees, and to award execution 
thereupon for the debt or sum adjudged to be due. A further 
extent of the jurisdiction of the Courts of Requests at Calcutta 


1 An abstract of the Charter of the Court will be found in The Law 
relating to India and the East-Iudia Company, p. 570, et scq. 

- An abstract of the Admiralty Charter of the Recorder's Court is inserted 
in Smoult and Ryan’s Rules and Orders of t he Supreme Court at Fort Wil¬ 
liam in Bengal, Yol. II. App. p. evii. 

3 the Courts ot Small Causes do not strictlv come within the class of 
“ Her Majesty’s Courts,” since they were constituted and established by 
the Act of the Governor-General iu Council, and depend upon the Execu¬ 
tive Government; nevertheless, as they supersede the Courts of Requests, 
as the Judges of the Supreme Courts are virtute officii also Judges of the 
Courts of Small Causes, aud as such Judges exercise a certain controul over 
the practice and proceedings of these Courts, I have thought it advisable to 
range them under the head of Her Majesty’s Courts. 
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and Madras took place under the 39th and 40th Geo. III. s. 
17, which., after stating’ that g-reat inconvenience had resulted 
from the manner in which the Courts of Requests for the 
recovery of small debts in the. respective settlements of Fort 
William and Fort St. Georg-e were constituted; enacted that it 
should he lawful for the Governor-General and Council of Fort 
William, and the Governor and Council of Fort St. Georg-e, to 
extend the jurisdiction of the said Courts to an amount not 
exceeding- 400 sicca rupees, and to frame new rules and orders, 
and to establish new forms of proceeding-, for new modelling-, 
altering-, and reforming- the constitution and practice of the said 
Courts; and by their Proclamation to declare and notify such 
new constitution, rules, orders, and forms of proceeding-, and 
the time from whence they were to have force and effect. 

The first Proclamation under this Act was made and pub¬ 
lished at Fort William on the 18th of March 1802, declaring- 
and defining- the jurisdiction, powers, and practice of the Court 
of Requests. This Proclamation appointed three Commis¬ 
sioners for the recovery of small debts, and extended the juris¬ 
diction of the Court to the sum of 100 sicca rupees. Two 
other Proclamations were afterwards made, extending- the 

| ' O 

jurisdiction of the Court of Commissioners successively to 250 
and 400 sicca rupees. The latter, which also increased the 
number of Commissioners to four instead of three, was pub¬ 
lished on the 29th of October 1819. 1 

In the year 1839 the Governor-General in Council, by Act 
XXVII. of that year, authorised the Court of Requests for 
the town of Calcutta, in certain cases, to execute decrees passed 
by the Judg-e of the Dewanny Adawiut of the Zillali Twenty- 
four Perg-unnahs. 

v In the year 1844 a draft Act was submitted to the Leg-is- 
Jative Council for abolishing- the Court of Requests at Calcutta, 
and for substituting- in its place a Court for the exercise of civil 

1 For these Proclamations see Smoult and Ryan’s Rules ami Orders of 
the Supreme Court of Judicature at Fort William in Rengal. Vol. II. 
App. p, si. ct seq. 
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jurisdiction in the city of Calcutta, to be called the Subordinate 
Civil Court for the city of Calcutta; 1 but the proposed Act 
never received the sanction of Government. 

Doubts having- arisen as to the powers of the Commissioners 
of the Court of Requests at Calcutta, Act XII. of 1848 was - 
passed for the better defining' the jurisdiction of the said Court. 
Dy this Act it was declared that all proceeding's had, or to be 
had, in pursuance of the above-mentioned Proclamations, by 
the said Commissioners were valid; and all powers and autho¬ 
rities given to the said Commissioners by the first Proclama¬ 
tion were extended to all matters which they were authorised 
to determine by the other Proclamations. It was further 
enacted, that the said Commissioners might sit together or 
apart, and hold one, or two, or three separate Courts sitting at 
the same time, or at different times; that all rules, forms of 
procedure, and tables of fees, formerly and then used or esta¬ 
blished in the said Court, should be valid, notwithstanding the 
omission to procure the allowance of the Supreme Court, or 
the non-printing and non-publication of the same; and that 
all summonses and other process issued by the said Commis¬ 
sioners, or any of them, whether issued before or after the 
passing* of the said Act, should be deemed to be valid and 
effectual in law, on whatsoever day the same should have been 
made returnable. r 

I he Courts of Requests at the three Presidencies were, by 
the Charters of Justice, and by the said Proclamations, made 
subject to the order and controul of the Supreme Courts, in 
the same manner as the inferior Courts in England are, by 

law, subject to the order and controul of the Court of Queen’s 
Bendy ** 

C ourts in the nature of Courts of Requests were directed to 
be established in the Settlement of Prince of Wales’ Island 
Singapore, and Malacca, by the Charter of Justice under which 
the Recorder’s Court was constituted at that Settlement. These 

Special Reports ot the Indian Law Commissioners. 1845, p. 4,5 
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Courts were to determine suits not exceeding- .in value thirty- 
two dollars, and were to be subject to the order and controul 
of the Recorder’s Court. 

By Act IX. of 1850 Courts of Small Causes were established 
at the three Presidencies, in lieu of the Courts of Requests. 
They have the same local jurisdiction as the latter Courts and 
are Courts of Record. The Governor-General in Council is 
empowered to appoint Judges of these Courts, not exceeding 
three, one of whom is to be a Barrister-at-Law, or Ad 1 , ocate 
of one of the Supreme Courts of India, or of the Court of 
Session in Scotland. Judges of the Supreme Couits may 
exercise all the powers of a Judge appointed undei this Act, 
and suits may be tried by their sitting in the Supreme Courts 
as though they were Judges of the Courts of Small Causes. 
The jurisdiction of these Courts extends to the recovery of any 
demand not exceeding 500 rupees. All suits brought in the 
Courts of Small Causes are to be heard and determined in a 
summary way; and every defence which would be deemed 
good in the Supreme Courts, sitting as Courts of Equity, is a 
n-ood bar to any legal demand in the Courts of Small Causes. 
These Courts have no jurisdiction in any matter concerning 
the Revenue, or concerning any act ordered or done by the 
Governor, or Governor-General, or any, inember of the Council 
of India, or of any Presidency, in his public capacity, or done 
by any person by order of the Governor-General or Governor 
in Council, or concerning any act ordered or done b}' any 
Judge or Judicial Officer in the execution of his office, or by 
any person in pursuance of any judgment or order of any 
Court, or any such Judge.our Judicial Officer, or in any suit for 
libel or slander. The Judges of theso Courts are empowered 
to make rules of practice and procedure, subject, however, to 
the approval of the Supreme Courts. Xo cause can be 
removed from the Courts of Small Causes into the Supreme 
Courts by any writ or process, unless the disputed amount 
exceeds 100 rupees, and then only by leave of a Judge of the 
Supreme Courts!! 
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4. Insolvent Courts. 

The Supreme Courts at Fort William and Madras, and the 
Recorder’s Court at Bombay, were empowered, by the 23rd 
section of the 39tli and 40th Geo. III. c. 79, to make rules and 
orders, extending- to insolvent debtors in India the relief in¬ 
tended by the 32d Geo. II. c. 28, commonly called the Lords’ 
Act; and the 24th section of the same Statute ratified any 
rules and orders previously made by the said Courts in the 
three Presidencies for the relief of insolvent debtors, and con¬ 
firmed the acts done under such rules and orders. 

By the 1st and 2nd Viet. c. 100, s, 119, it was, however, 
enacted, that no prisoner for debt should petition any Court for 
his discharge under the Lords’ Act; nor is any creditor to 
petition any Court for the exercise of the compulsory powers 
of that Act against debtors. 

Insolvent Courts, separate from the Supreme Courts of 
Judicature, were established at the three Presidencies by the 
9th Geo. IV. c. 73, to be severally presided over by one of the 
Judges of the respective Supreme Courts. These Insolvent 
Courts were empowered by the said Statute to administer 
oaths, and to examine witnesses on oath or affirmation, to issue 
commissions to take evidence, or to force the attendance of 
witnesses, and to examine debtors and parties capable of giving 
information as to their debts and estates; they were also em¬ 
powered to impose fines in a summary manner, and to commit 
to gaol for contempt of Court, but not to award costs except 
under the rules of the Supreme Courts. Under the 4th section 
of this Act an appeal lay from the Insolvent Courts to the 
Supreme Courts of Judicature. It was also provided, by the 
80th section, that the Supreme Courts might make rules for 
facilitating the relief of insolvent debtors in cases for which 
sufficient provision had not been made; and the 81st section 
declared that the said Act should remain in force until the 
year 1833. 
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It was provided by the 2nd Wm. IY. c. 43, that the 9th 
Geo. IV. c. 73 should be continued and remain in force until 
the 1st of March 1830j and an extension of the same Statute, 
to the year 1839, was enacted by the Governor-General in 
Council by Act IV. of 1830. Certain amendments, which it 
will be unnecessary to specify, were made by the 4th and 5th 
AVm. IV. c. 79, which also provided that the schedules of 
insolvent debtors in India should be transmitted to the Court 
of Directors of the East-India Company, and be open to the 
inspection of creditors. 

The above-mentioned Acts were all further extended by 
the 6th and 7th Wm. IV. c. 47, the 3rd and 4th Viet. c. 80, 
and the 9th and 10th Viet. c. 14, the last Statute extending 
them to the 1st of March 1847, and thence to the end of the 
next session of Parliament. 

In the month ot June 1848 the 11th and 12th Viet. t. 21 
was passed to consolidate and amend the laivs i elating to in¬ 
solvent debtors in India. This Statute repealed the 9th Geo. 
IV. c. 73, and the 4th and 5th Wm. IV. c. 79, save as to acts 
then done and pending' under the subsequent Statutes aboi e 
enumerated. By section 2, the Courts established under the 
9th Geo. IV. c. 73, were continued with the same powers as 
theretofore; the 73rd section enacted that an appeal should 
lie, as before, to the Supreme Courts; and the 70th section 
authorised the said Courts to make rules and regulations, 
and to alter and amend the same, subject to Her Majesty’s 
approval. The schedules of insolvents were directed, bi¬ 
section 85, to be transmitted to England whenever it should 
appear that any creditors were resident out of the Company’s 
Charter. 

The 88th section of the above Statute enacted that a Court 
for the relief of insolvent debtors should be established at the 
Settlement of Prince of AV ales’ Island, Singapore, and .Ma¬ 
lacca, and the several powers of the said Statute were ex¬ 
tended, with certain exceptions, to that Settlement. 
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5. Yice-Admira r/rY Courts. 

By section the 25th of the 39 th and 40th Geo. III. c. 79, His 
Majesty was empowered to issue a Commission from His High 
Court of Admiralty in England for the trial and adjudication 
of prize causes and other maritime questions arising in India, 
and to nominate all or any of the Judges of the Supreme Coui't 
of Judicature at Fort William in Bengal, or of the Supreme 
Court of Judicature to he erected at Madras, or of the Court 
of the Recorder at Bombay, either alone or jointly with any 
other persons to he named in such Commission, to be Com¬ 
missioners for the purpose of carrying such Commission into 
execution. \ 

The 2nd Wm. IV. c. 51, which was passed for the regula¬ 
tion of the practice and the fees in the Vice-Admiralty Courts 
abroad, and to obviate doubts as to their jurisdiction, enacted 
that there should be an appeal from such Vice-Admiralty 
Courts to the High Court of Admiralty in cases of costs; and 
their jurisdiction was defined to extend to all cases where a 
ship or vessel, or the master thereof, should come within the 
local limits of any Vice-Admiralty Court; and that it should 
be lawful for any person to commence proceedings in any suits 
for seamen’s wages, pilotage, bottomry, damage to a ship by 
collision, contempt in breach of the regulations and instructions 
relating to His Majesty’s service at sea, salvage, and droits of 
Admiralty, in such Vice-Admiralty Court, notwithstanding 
the cause of action might ha ve arisen out of the local limits of 
such Court, and to carry on the same in the same manner as 
if the cause of action had arisen within the said limits] 

A separate A ice-Admiralty Court was established in Cal¬ 
cutta in 1822, 1 but its functions are at present suspended, for 


1 See the Commission in Smoult and Ryan’s Rules and Orders of the 
Supreme Court of Judicature at Fort William in Rengal. Yol. II. 
App. p. i. 
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no Marshal or Registrar is appointed by the High Court of 
Admiralty, and the Chief Justice has no authority to 
make any such appointments. 1 I am not aware that any 
Vice- Admiralty Court has ever been established at Madras 

or Bombay. 


1 Observations on the Judicial Institutions of Bengal, p. 29. 8vo. Lend, 
1841). 
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JUSTICES OF THE PEACE, MAGISTEATES, AND COEONEES. 

The Justices of the Peace in India are of two descriptions, 
viz. those who, virtute officii , are empowered to act in that 
capacity by the immediate authority ol Parliament, and those 
who are appointed by the local Government under Commis¬ 
sions issued in the name of Her Majesty. 

I shall here state shortly the law relating to the Justices of 
the Peace, and describe their jurisdiction and functions. 

Justices of the Peace Avere first established at Madras, Bom¬ 
bay, and Calcutta, by the Charter of Geo. I., in the year 1720, 
which appointed the Governors and Councils at those places 
to be Justices of the Peace with power to hold Quarter Sessions. 

The 38th section of the 13th Geo. III. c. 03, enacted, that 
the Governor-General and Council, and the Judges of the 
Supreme Court, should be Justices of the Peace for the Settle¬ 
ment of Fort William, and the Settlements and Factories sub¬ 
ordinate thereto; and the Governor-General and Council were 
directed to hold Quarter Sessions Avithin the said settlement of 
Fort William; such Quarter Sessions to be a Court of Record. 

The Charter of Justice establishing the Supreme Court at 
Calcutta, which folloAved the Statute, authorised such Court to 
have controul over the Court of Quarter Sessions and the 
Justices, for any thing done by them while sitting as a Court 
of Quarter Sessions, or in their capacity as Justices, in the 
same manner and form as the inferior Courts and Magistrates 
in England are by Iuav subject to the order and controul of 
the Court of King’s Bench; and the Supreme Court Avas 
empoAvered to issue to them writs of Mandamus, Certiorari, 
Procedendo, and Error. By the 4th section of the same 
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Charter it was ordained that the Judges of the Supreme Court 
at Fort William should respectively be Justices and Conser¬ 
vators of the Peace, and Coroners, within and throughout the 
provinces, disti'icts, and countries of Bengal, Behar, and 
Orissa, and every part thereof; and should have such jurisdic¬ 
tion and authority as Justices of the Court of King’s Bench 
have within England by the Common Law thereof. 

The 33rd Geo. III. c. 52, s. 151, after stating' that the 
Governor-General of Fort William, and the Judges of the 
Supreme Court at Fort William, and the Governor and 
Council of Fort St. George on the coast of Coromandel, and 
the Governor and Council of Bombay, were the only persons 
authorised by law to act as Justices of the Peace in and for 
Bengal, Behar, and Orissa, the Presidency of Fort St. 
George, and the Pi’esidericy, Island, Town and Factory of 
Bombay, and the places belonging and subordinate to the two 
last-mentioned Presidencies respectively, enacted, that it should 
be lawful for the Governor-General in Council of Fort Wil¬ 
liam to appoint Justices of the Peace from the covenanted 
servants of the East-lndia Company, or other British inhabi¬ 
tants, to act within and for the said Provinces and Presi¬ 
dencies, and places thereto subordinate respective^, by com¬ 
missions to be issued by the said Supreme Court on warrant 
from the said Governor-General in Council; with a proviso, 
however, that such Justices should not hold or sit in any 
Court of Oyer and Terminer, and Gaol Delivery, unless called 
upon bv the Justices of the said Court, and specially autho¬ 
rised by Order in Council. The 153rd section of the same 
Statute provided that all convictions, judgments, orders, and 
other proceedings before Justices of the Peace should be 
removable by Certiorari into the Court of Oyer and Terminer, 
which should have power to hear and determine the matter of 
such proceedings, in like manner as the Court of King’s 
Bench at Westminster. 

Section 155 also empowered the Governor-General and 
Governor- in Council to call in the Justices of the Peace to sit 




in Council to hear appeals from the Provincial Courts; but 
such appeals have been since abolished. Section 157 of this 
Statute authorised the Governors of Presidencies to appoint 
Coroners who should exercise the same powers as Coroners in 
England. .Section 158 provided that the Justices of the Peace 
for the three Presidency Towns should be empowered to talce 
measures for cleansing, watching*, and repairing* the streets, 
and to make assessments to the extent laid down in the Act, 
to defray the expenses of the same. It would appear that 
the Courts of Quarter Sessions were held only for the purposes 
of making this assessment. 

The 39th and 40th Geo. III. c. 79, s. 2, and the 8th sec¬ 
tion of the Charter which followed that Statute, establishing 
the Supreme Court of Judicature at Madras, appointed the 
•J udges of that Court to be Justices of the Peace, and Coro¬ 
ners, within and for the settlement of Fort St. George, and 
the town of Madras, and the Factories subordinate thereto, 
and all the territories subject to, or dependent upon, the Go¬ 
vernment of Madras. The 19th section of the same Statute 


provided that the Justices of the Peace in India might con¬ 
vict offenders for breach of the Pules or Regulations made 
under the 13th Geo. III. c. 53, and order corporal punishment 
thereon; and that no such conviction should be reviewed, or 
biought into any Superior Court by Certiorari or appeal. 

Ihe Madras Charter of Justice gave the Supreme Court at 
that 11 esidency the same controul over the Com*t of Quarter 
Sessions and the Justices at Madras, as that exercised by the 
Supreme Court at Fort William in Bengal. 

The 47th Geo. III. sess. 2, c . 08, s. 4, empowered the Go¬ 
vernors and Members of Council of Madras and Bombay to 
act as Justices ol the Peace for those towns, and the settle¬ 
ments and factories subordinate thereto respectively, and to 
hold Quarter Sessions; and they were further authorised, by 
the 5th section of the same Statute, to issue Commissions 
under the seals of the Supreme Court at Madras, and the 
Court ot the Recorder at Bombay respectively, to appoint 

]) 2 
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covenanted servants of the East-Jndia Company, or other 
British subjects, to be Justices of the Peace within the said 
Provinces and the places subordinate thereto respectively; 
and the said Justices of the Peace were made liable and sub- 
iect to the rules and restrictions enacted with respect to the^ 
Justices of the Peace appointed by the Governor-General of 
Fort William, whose power of appointing’ Justices of the Peace 
for the Presidencies of Madras and Bombay was annulled by 
the next following’ section ot the same Act. 

By the 13th and 47th of Geo. III., above cited, the Go¬ 
vernor-General in Council,, and the Governors in Council of 
Madras and Bombay, were respectively empowered to make 
rules, ordinances, and regulations, for the good order and 
government of the Presidency Towns, subject to the previous 
condition of being’ duly registered and published in the Su¬ 
preme or Recorder’s Court, as the case might be. In the 
exercise of this power, the Governments of the various Presi¬ 
dencies enacted, from time to time, regulations authorising 
and empowering Justices of the Peace to take cognizance oi, 
and to punish, certain offences. 

Section 105 of the 53rd Geo. III. c. 155, authorised the 
Magistrates in the Provinces to act as Justices of the Peace, 
and to have jurisdiction in cases of assault, forcible enti y, oi 
other injury accompanied by force, not being felony, committed 
by British subjects residing without the limits of Calcutta, 
Madras, and Bombay, on the Natives of India: the convic¬ 
tions by such Magistrates were, however, made removable by 
Certiorari into the Courts of Oyer and Terminer and Gaol 
Delivery. And by the next section the said Magistrates were 
given a jurisdiction in cases of small debts due to Natives from 
British subjects. 

The 4th Geo. IV. c. 71, s. 7, and the 10th section of the 
Charter of Justice which followed that Statute, establishing 
tie' Supreme Court of Judicature at Bombay, appointed the 
Judges of the said Supreme Court to be Justices and Conser¬ 
vators of the Peace, and Coroners, within and throughout the 
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settlement ot Bombay, and the Factories subordinate thereto, 
and the territories subject to, or dependent upon, the Govern¬ 
ment of Bombay. 

The Bombay Charter of Justice gave the Supreme Court at 
that Presidency the same controul over the Court of Quarter 
Sessions and Justices at Bombay as that exercised by the 
Supreme Court at Calcutta. 

It may be here observed that the jurisdiction of the Su¬ 
preme Courts, both at Madras and Bombay, is generally 
restricted to British subjects, and this would seem to limit the 
power of the Jedges to act in the Provinces as Conservators 
ot the Peace. 

The first Charter of Justice granted in the year 1830 to the 
Court of the Recorder at Prince of Wales’ Island, Singapore, 
and Malacca, constituted the J udges of the said Court Justices 
and Conservators of the Peace within and throughout that 
settlement, and the places subordinate thereto. 

I>y the 2 d & 3d Will. IV. c. 117, the Governor-General in 
Council at Fort William, and the Governors in Council at 
Madras and Bombay respectively, were empowered to nomi- 
I nate an< l appoint, in the name of the King’s Majesty, any 
persons resident within the territories of the East-India Com- 
puin, and not being subjects of any foreign state, to act within 
and for the towns of Calcutta, Madras, and Bombay respec¬ 
tively, as Justices of the Peace. 

In virtue of the powers vested in them by the above-men- 
joned .statutes the local Governments at the Presidencies of 
n< 11 a Planted Justices of the Peace and Magistrates for the 
owns of Calcutta, Madras, and Bombay, whose powers and 
jurisdiction were defined by the Acts of Parliament and by 
the rules and regulations passed by the Local Government, 
and registered in the Supreme Court. This continued until 
the 3d & 4t,h Will. IV. c. 8 o, came into operation in the year 
1834. By sec. 43, of that Statute, powers of legislation for 
the whole of India were conferred upon the Governor-G eneral 
m Council 5 and by sec. 43, the necessity for the registration 
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of the legislative provisions for the Presidency Towns was 
done away with; and thenceforth the Acts of the Supreme 
Government of India contain the provisions which regulate the 
jurisdiction and powers of the . Justices of the Peace for the 
towns of Calcutta, Madras, and Bombay. 

It may be remarked that the powers of punishment con¬ 
ferred upon Justices of the Peace at Calcutta under the rules 
-passed previously to the 3d & 4th Will. IV., had for the most 
part been exercised by two Justices. By Act IV. of 1835, 
however, it was provided that u all powers whatever in criminal 
cases which, by virtue of any law now in force, may be exer¬ 
cised by two Justices of the Peace for the toivn of Calcutta, shall 
be exercised by one such Justice j” and by Act I. of 1837, it 
was declared lawful for one Justice of the Peace to issue a 
warrant of distress for the recovery of arrears of assessment 
accruing under the Statute 33d Geo. III. c. 52. Act XXXII. 
of 1838 makes the same provisions in respect to Justices of the 
Peace in the Mofussil, and the same were extended to Madras 
by Act IX. of 1849. 

In addition to the Court of Magistrates for the town of 
Bombay, there is a Court of Petty Sessions, which sits weekly 
for the despatch of business. Its origin has not been traced, but 
it arose probably out of a recommendation made to the Govern¬ 
ment of Bombay by Sir James Mackintosh, in the year 1811. 

By Ride, Ordinance, and Regulation I. of 1834, provision 
was made for the appointment by the Governor in Council of 
Bombay of two Magistrates, being 1 Justices of the Peace, and 
for the assembling on Thursday in every week of the Court of 
Petty Sessions. The Court was to consist of not less than 
three Justices of the Peace, one of them being a Magistrate, one 
an European, and one a Native, to be attended by a Barrister 
as Assessor, 1 being* a Justice of the Peace, an Advocate of 


1 So much of the Eule, Ordinance, and Eegulation as enacts that the 
t ourt of Petty Sessions shall be attended by a barrister as assessor, or by 
any person as or by way of assessor, has been repealed by Act II. of 1854. 
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the Supreme Court, and appointed by the Governor in Council. 

It was to exercise the power of summary conviction and pun¬ 
ishment according' to the course pursued by two Justices of 
the Peace in certain cases under authority ot Statutes, and a 
like jurisdiction generally over all acts done in violation of the 
rules legally passed by the Governor in Council for the good 
order and government of the Presidency-, in respect of which 
no other jurisdiction was exclusively provided; and was also 
empowered to levy pecuniary forfeitures and penalties imposed 
by them by distress and sale of goods and chattels w here not 
otherwise provided. 

It was provided by Act IV. of 1843, that an appeal should 
lie from all sentences passed by any Justice of the Peace 
acting- without the local limits of the Supreme Courts, and 
from all sentences passed by any Magistrates exercising juiis- 
diction under the provisions of the 53d Geo. III. c. loo, to 
the same authority, and subject to the same rules, as are pro¬ 
vided by the Regulations and Acts of the Government in the 
case of sentences passed by Magistrates in the exercise of 
their ordinary jurisdiction. And cases so made the subject ot 
an appeal were not to be liable to a revision by Certiorari. 

Act A I. of 1845 empowered the Supreme Courts at each of 
the Presidencies, upon the order or warrant ot the executive 
Government, to issue separate Commissions to any persons 
not named in the then last general Commission of the Peace, 
to be nominated Justices of the Peace for each respective 
Presidency . Such Commissions were directed to be issued in 
the Queen’s name, and tested by the Chief Justice of the 
respective Supreme Courts. 

Act VII. of 1853 extends the Statute of the 53d Geo. III. 


c. 155, and Act IV. of 1843, to cases of assault, forcible entry, 
or other injury, accompanied with force, not being felony, 
which may be committed in any part of the territories under the 
Government of the East India Company, not being within the 
towns of Calcutta orMadras,or the islands of Bombay or Colaba, 
or the settlement of Prince of Wales’ Island, Singapore, and 
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Malacca, by any British subject or other person, against the 
person or property of any person whatever. The powers for¬ 
merly exercised by the Zillah Magistrate in such cases were 
given by this Act to Joint Magistrates or other persons law¬ 
fully exercising the powers of a Magistrate. 

The jurisdiction of Justices of the Peace in India extends 
over the whole Presidency for which they are appointed, and 
they can exercise their functions in any part of it: it also 
extends over the following classes :— 

1 . All persons whatever, whether British or Native subjects, 
in respect of offences committed within the limits of the 
ordinary jurisdiction of the respective Supreme Courts of 
Judicature. 

2 . All British sxibjects resident in any part of the Presi¬ 
dency, except that, as regards crimes and offences triable by 
jury, and committed by British officers or soldiers at places 
more than 120 miles from the seat of Government, they are not 
called upon to interfere, such crimes being cognizable by a 
Court Martial. 1 

S. All persons who may have committed crimes or offences 
at sea. 

Lastly, All persons whatever resident without the juris¬ 
diction oi the Supreme Courts and the Court of the Recorder 
ot Prince of Wales’ Island, are subject to the jurisdiction of 
Magistrates and Joint Magistrates acting as Justices of the 
Peace, under the 53d Geo. III. c. 155, Act IV. of 1843, and 
Act \ II. of 1853, in the cases provided for by the said 
Statute and Acts of Government. 

The functions of a Justice of the Peace are threefold. First, 
,the trial and punishment of offences by summary conviction, 
and without a jury; Secondly, the investigation of charges in 
| v lr ' v to the committal or discharge of the accused person j and, 
Thirdly, the prevention of crime, and breaches of the peace.' 2 

1 3d & 4th Viet. c. 37, ss. 2—4. 

fto powers of the Justices of the Peace and Magistrates of the Pre¬ 
sidency Towns, and the offences which they are empowered to take cogni- 
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THE SUDDEE AND MOFUSSIL COUETS. 

The systems for the administration of justice by the Honour¬ 
able East-Iridia Company now actually existing- in the Presi¬ 
dencies of Bengal, Madras, and Bombay, are based upon the 
Regulations passed by the Governments of those Presidencies 
respectively in the years 179*3, 1802, and 1827 ; the plan in¬ 
troduced into Bengal being the foundation of the other systems. 
Previously to 1793 Courts of Justice had been established in 
Bengal by the Governor-General and Council; and in Bom¬ 
bay similar Courts had been formed so early as 1799, adapted 
' to the local circumstances, from the Bengal system: at 
Madras there were no Company’s Courts until the year 1802. 

In the following description of the Sudder and Mofiissil 
Courts, I purpose, though it will necessarily involve some repe¬ 
tition, to treat separately those of each Presidency. I shall, in 
the first place, after tracing shortly the rise and progress of the 
three Adawlut systems, describe the Courts of Civil and Crimi¬ 
nal J udicature and the Police Establishments, as constituted 
respectively in the years 1793, 1802, and 1827; secondly, 
taking those years as starting-points, I shall enumerate the 
modifications and alterations that have since occurred, down to 
the present time, in a distinct order, under the heads of Civil 
Judicature, Criminal Judicature, and Police. I shall then 
state concisely aud generally the jurisdiction of the Courts, 
and the laws administered therein; and finally, I shall set 
forth, by way of summary, the actual constitution of the Courts 


zanee of, and to punish, will be found elaborately set forth in the Appendix 
B. No. 2, to the First Eeport of the Commissioners appointed to consider 
the reform oi the Judicial establishments, Ac., in India, London, 1850 
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of Justice, and of the establishments of Police, as now existing 

in each Presidency. . . . 

The limits of this treatise will not admit ol entering- into a. 

full detail of the various modifications and alterations above 
alluded to. I shall therefore confine myself to those which 
are the most material, before proceeding to the summary 
account of the present systems. 


1. Bengal. 

(1) Rise and Progress of tiie Adawlot System. 

Tire great Lord Clive, whose tr:.um n.knt abilities brought 
the Empire of India within his grasp, secured that Empire to 
his country by obtaining the grant of the Dewanny for the 
East-India Company at the hands of the pageant Moglml 
Enmeror Previously to this the Naw&h Najm od-Daulah, on 
his accession to the Masnad after the death of his father, Ndf 
Ja’far ’All Khan, had entrusted the Subahdari to the manage¬ 
ment of a Naib, or deputy, to he appointed by the advice and 
recommendation of the English j but the Firman which con¬ 
ferred in perpetuity the Dewanny authority over the Provinces 
of Bengal, Behar, and Orissa on the East-India Company, 
constituted them the masters and virtual sovereigns of those 
Provinces ; the office of Dewan implying not merely the 
collection of the revenue, hut the administration ot civil 

JUI This Firman was granted on the 12th of August 1705, and 
was accompanied by an imperial confirmation of all the terri¬ 
tories previously held by the East-India Company under 
grants from Kasim Ali Khan and Jafar AH Khan, within 
the nominal limits of the Empire of the descendants of limur. 
The Ni/nmut, or administration of criminal justice, was, a , ie 
same time, conferred up the Nawab Najm ad-Daulali. Ihe 
Dewanny grant was further recognized, by an agreement datec 
the aotli of September in the same year, by the Nawab, who 
formally accepted his dependent situation hy consenting c 
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receive a fixed stipend of fifty-three laks of rupees 1 for the 
support of the Nizamut, and for the maintenance of his house¬ 
hold and his personal expenses.^ 

In the month of April in the following- year the Nawab 
held his annual Darbar for the collection of the revenue. The 
Prince sate as Nazim ; and Lord Clive, the President of the 
Council of Fort William, officiated for the first time as Dewan. 
Prom this period the Nizamut, as well as the Dewanny, was 
exercised by the British Government in India through the 
influence possessed by the English over the Naib Nazim; the 
Nizamut c omprising the ri ght of arming and commanding 
troop s, and the ma nagement of t he whole of th e Police of the 
countr y , a s well as of the administration of criminal justice . 

For some time subsequent to this assumption of power it 
was not, however, thought prudent, either by the authorities 
at home or in India, to entrust the administration of justice or 
the collection of the revenue to the European servants of the 
Company • their ignorance of the civil institutions and internal 
arrangements of the country rendering them, with a few bright 
exceptions, totally unqualified for either task. Accordingly, 
the administration of the provinces included in the Dewanny 
grant was for the present left in the hands of the native officers, 
an imperfect controul being exercised over them by an English 
Resident at the Court of the Nawab, and by the Chief of Patna, 
who superintended the collections of Debar. The Zamlndari 

( binds of Calcutta , and the dis tricts of Burd wan. M idnap u r. and 
Chhtagoiig-, as well as the T wenty-fou r Pergunnah s, which had 
been ceded to the East-India Company by previous grants 
bom the Nawabs, and which had been confirmed to them by 
the Emperor s lirman in August 1765, had been placed under 
the management of the covenanted servants of the Company 


1 Copies of these Firmans aud Agreements will be found in the Appendices 
to Bolt’s Considerations on Indian Affairs, 4to. Lond. 1772 ; and Yerelsi’s 

d °i77^ EiSG aud Pr ° SreSS ° f the EugUsh Govcrumcut in Bengal, 4to. 
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ever since their cession, and this was continued; but at the 
same tune the internal administration was carried on w ithout 
alteration, as in other parts. # 

In 1763 , when Yerelst was Governor of Bengal, Super¬ 
visors were appointed for the superintendence of the native 
officers 5 and they were furnished with detailed instructions to 
inquire into the history, existing state, produce and capacity 
of the provinces, the amount of the revenues, the regulations 
of commerce, and the administration of justice; they veie 
likewise directed to make reports thereon to the Resident at the 


Darbar and the Chief of Patna. 

These inquiries furnished ample evidence of abuses of every 
kind. Extortion and oppression on the part of the public 
officers, and fraud and evasion of the payment of just dues 
on the part of the cultivators, prevailed throughout our pro¬ 
vinces ; and with respect to the administration of Justice, it 
-was remarked in a Letter from the President in Council at 
Fort William, that “ the regular course was everywhere sus¬ 
pended ; but every man exercised it who had the power of 
compelling others to submit to his decision. Council s . w ith 
^superior authority were established at Moorshedabad and 
! Patna, in the following year, to superintend the administration 
of justice and the collection of the revenue, and to exercise 
the powers before vested in the Resident and Chief. 

The glaring abuses above mentioned had continued for se\ on 
rears unremedied, when, in the year 1772 , the CourtjiCJli- 
rectors n mmnnced , to tbe Gimmmiie nt . of Rengnl tlieiig inten¬ 
tion u to s tand forth as Dewa n, and, by th e agen cy otjthe 
Company’s servants, to take up on themselves the e ntire care 
and 3? °f theiarenues/* 2- 

Warren Hastings, who had already acquired a considerable 
reputation by his talents, and who had served with great 
credit in Beno-al during the administration of Vansittart, and 


• 'fifth Report from the Select Committee of the House of Commons, 
1812, p. 5. * Ibid * 














since then on the coast of Coromandel, was now Governor, lie 
having- been appointed to that important office in the pre¬ 
ceding- year. In order to carry into effect their determination, 
the Court of Directors appointed a Committee, consisting’ of 
the Governor and four Members of Council; and Warren 
Hastings and his coadjutors drew up a Deport, comprising- 
plans for the more effective collection of the revenue and the 
administration of justice. 

This Iieport, which bears witness throughout to the sound¬ 
ness of the views entertained by the illustrious statesman who 
presided, gave a detailed account of the Muhammadan Law 
Courts; and after animadverting- strongly on their ineffi¬ 
ciency, proceeded to set forth a plan for the more regular admi¬ 
nistration of civil and criminal justice, stated to have been 
framed so as to be adapted a to the manners and understand¬ 
ings of the people and exigencies of the country, adhering, as 
closely as possible, to their ancient usages and institutions.” 1 

This plan was adopted by the Government on the 21st of 
August 1772 ; and although the constitution of the Courts 
was shortly afterwards completely altered, many of the rules 
which it contained were, and are still, preserved in the Bengal 
Code ot Beg’ulations. 

In pursuance of the plan of the Committee, the Exchequer 
and the Treasury were removed from Moorshedabad to Cal¬ 
cutta, and a u Board of Revenue,” as it was styled, consisting 
of the Governor and Council, with an establishment of native 
officers, was constituted at the Presidency, for the manage¬ 
ment, not only of the collections, but many of the most impor¬ 
tant duties of the municipal Government. The Supervisors 
appointed under \ erelst’s system became u Collectors,” one of 
whom presided over each considerable district, assisted by a 
nuti\ e officer, and the lands were leased to the highest bidder 


’ Proceedings of the Governor and Council at Fort William respecting 
the administration of justice amongst the Natives of Benmil n 4 4 in 
London, 1774. ° ’ 1 ' 4l0, 
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Iio could produce the requisite'security for rent, for a period 
of five years. Oil each Collectorate were established Mofussil 
Dewanuy Adawluts, or Provincial Civil Courts for the admin¬ 
istration of civil justice/ which were presided over by the 
Collectors on the part of the Company, in their capacity of 
King’s Bewails, attended by the provincial Dewans and the 
other officers of the Collector’s Court. These took cognizance 
of “all disputes concerning* property, real or personal, all 
causes of inheritance, marriage, and cast, and all claims of 
debt, disputed accounts, contracts, and demands of rent/’ 2 
excepting, however, questions relating to the succession to 
Zamhidarl and Talookdari property, which were reserved for 
the decision of the Governor and Council. 3 A Criminal Court, 
styled the Foujdary A daw lut was also established m each dis¬ 
trict, for the trial of “murder, robbery, and theft, and all other 
felonies, forgery, perjury, and all sorts of frauds and misde¬ 
meanours, assaults, frays, quarrels, adultery, and every other 
breach of the peace or violent invasion of property.”' 4 In 
thes/Criminal Courts the Kazi or Mufti of each district was 
directed to sit to expound the law, and determine how far 
delinquents were guilty of any breach thereof 5 but it was also 
provided that the Collector should attend to the proceeding's, 
anti see that the decision was passed in a fair and impartial 
manner, according to the proofs exhibited/ Two Superior 
Courts were established at the chief seat of Government, to he 
called the Dewanuy Sudder Adawlut and the Nizamut Sud- 
der Adawlut; 0 the former to be presided over by the Presi¬ 
dent and Members of Council, assisted by native officers/ 
and to be a Court of Appeal in all cases where the disputed 
amount exceeded 000 rupees; 8 and the latter to be presided 
over by a chief officer, to be called the Darogliah Adawlut, 
appointed on the part of the Nazim, assisted by native 


1 Plan, Enle I. 

4 Plan, Rule II. 
7 Plan, Rule VI. 


2 Plan, Rule II. 

3 Plan, Rule IV. 

3 Plan, Rule XXIV. 


3 Plan, Rule II. 
<3 Plan, Rule V. 
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Muhammadan law officers, with a similar controul to he 
exercised by the Chief and Council, with respect to the pro¬ 
ceeding's of the Court, as was vested in the Collectors of Dis¬ 
tricts. 1 The Nizamut Sudder Adawlut was to revise and 
confirm the sentences of the Foujdary Adawluts in capital 
cases and those involving- fines exceeding-100 rupees, 2 and to 
refer the former to the Nazim for his sentence. 3 

In addition to these Courts, there were also subordinate 
ones of original jurisdiction placed at the chief points of the 
provincial divisions. The head farmers of each Pergunnah 
having- a final judgment in all disputes not exceeding ten 
rupees, 4 and the Collectors and some of the subordinate officers 
being invested with certain powers, as Magistrates, for the 
regulation of the Police. 5 

One of the leading features of this plan was, that in the 
Civil Courts Muhammadans and Hindus were entitled to the 
benefit of their own laws in all suits regarding- inheritance, 
marriage, cast, and other religious usages and institutions. 6 
I shall recur to this in the Chapter treating of the Native 
Laws. 

Such is the outline of the system first proposed by Warren 
Hastings, a system unavoidably imperfect, from the limited 
knowledge possessed at that period, by the English, of the 
habits and character of the Natives, and indeed of almost all 
that was requisite for rendering it effectual, but which must, 
at the same time, excite our admiration when we call to mind 
the state of confusion into which the country had been plunged 
by a rapid succession of revolutions, and the consequent 
upiootmg ot society, that had scarcely left a vestige of the 
former institutions, and had most emphatically reduced the 
law to a dead letter ; or when we remember the difficulties 
winch must have surrounded any attempt to form a plan f or 
the restoration of order, at a time when every public function- 


1 Plan Rule VII. 
* Plan, Rule XI. 


- Plan, Rule XXX. 3 Plan, Rule XXIX. 
s Plan, Rule XXX\ I, G Plan, Rule XXIU. 
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ary had been long’ accustomed to fill his purse by the grossest 
extortion, and to convert the decision of disputed claims into 
an avowed means of self-aggrandisement. 

The Committee of the House of Commons, in the celebrated 
Fifth Report, speaking- of the Revenue and Judicial Regula¬ 
tions which Avere made under this system, observe, that they 
manifest u a diligence of research, and a desire to improve the 
condition of the inhabitants by abolishing' many grievous 
imposts, and prohibiting many injurious practices Avheli had 
prevailed under the Native Government • and thus the first 
important step Avas made towards those principles of equitable 
government which it is presumed the Directors always had it 
in vieAV to establish, and which, in subsequent institutions, 
have been more successfully accomplished .” 1 

Soon after the adoption of this plan by Government, the Re¬ 
gulating Act of 1773 (the 13 th! Geo. III. c. 03 ) was passed: 
but this Statute, the first interference, strictly speaking, of the 
British Legislature in the administration of Indian affairs, did 
not materially affect the Government of India at large. The 
* establishment of the Supreme Court at Calcutta, under this Act, 
created much dissatisfaction 1 at the time, and Aims, as Ave have 
already seen, the cause subsequently of serious contentions j but 
the restriction and definition of its powers soon folloAved, 2 and 
effectually did away with all cause of complaint. The most 
important part of the Regulating Act, however, is that in 
which it provided for the administration of the government of 
India by the appointment of a Governor-General and Council, 3 
who Avere empowered to make Rules and Regulations for 
the good government of Bengal, and Avere thus invested for 
the first time, by Parliament, with a delegated power ot 
legislation. 4 

1 Fifth Report from the Select Committee of the House of Commons, 

1812, p. 6. 

a 21st Geo. III. c. 70. 3 13th Geo. III. c. G3, ss. 7, 8. 

♦ 13th Geo. III. e. 63, ss. 36, 37. And see infra, Chapter V. on the 
Laws peculiar to the Courts in India. 
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In the year 1774 the European Collectors were recalled, 
and native Amils appointed instead; and at the same time 
the superintendence of the collection of the revenue was vested 
in six Provincial Councils appointed for the respective divisions 
of Calcutta, Burdwan, Dacca, Moorshedabad, Dinajpur, and 
Patna. The administration of civil justice was transferred 
from the Collectors to the Amils, from whose decisions an 
appeal lay in every case to the Provincial Councils, and 
thence, under certain restrictions, to the Governor and Council 
as the Sudder Adawlut. 

After Warren Hasting's had presided in the Chief Criminal 
Court established at Calcutta for about eleven months, he felt 
himself obliged, from the multiplicity of business, to resign the 
situation: and accordingly, in October 1775, the Nizamut 
Adawlut was removed from Calcutta and established at Moor¬ 
shedabad, under the superintendence of Muhammad Riza Ivhan, 
who was invested with the office of Naib Nazim at the recom¬ 
mendation of the Governor-General, and Foujdars were ap¬ 
pointed in the several districts for apprehending and bringing 
to trial all offenders against the public peace. 1 

These arrangements for the administration of justice re¬ 
mained in force, with scarcely an)' change, until the year 1780, 
when the Calcutta Government passed Regulations which con¬ 
tained the following provisions : The jurisdiction of the Pro¬ 
vincial Councils was confined exclusively to revenue matters; 2 
and in each of the six great divisions above mentioned was 
established a Court of Dewanny Adawlut, presided over by 
a covenanted servant of the East-India Company, styled 
Superintendent of Dewanny Adawlut, 3 whose jurisdiction ex¬ 
tended over all claims of inheritance to Zamindaris, Taloolcdaris, 


1 Fifth Report from the Select Committee of the House of Commons, 
1812, p. 6. Bengal Judicial Regulation, XXVI. 1790, Preamble. In the 
Fifth Report the establishment of Foujdars and Thanadars is stated to have 
taken place in 1774. 

2 Bengal Judicial Regulation, 1.1780, s. 8. * Jud. Reg. 1.1780, s. 1. 

E 
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and other real property or mercantile disputes, * 1 and all matters 
of personal property, with the exception of what was reserved 
to the Provincial Courts, who were still to decide on all cases 
having 1 relation to revenue, as w T ell as on all demands of indi¬ 
viduals for arrears of rent, and on all complaints from tenants 
and cultivators of undue exaction of revenue.” The decision of 
the Superintendent was to be final in all cases where the sum 
in dispute did not exceed 1000 rupees, but above that sum an 
appeal lay to the Sudder Dewanny Adawlut. 

At this time the many avocations of the Govemor-Geneial 
■and Council compelled them to give up sitting in the Sudder 
Dewanny Adawlut, and a separate Judge was accordingly ap¬ 
pointed to preside in that Court. 1 he person selected loi this 
high office was Sir Elijah Impey, and his acceptance of it was 
one of the principal charges from which that much-calumniated 
Judge so triumphantly cleared himself. lie has been accused, 
by an eminent writer, of having accepted the office as a bribe; 
but whilst his legal attainments and position sufficiently ac¬ 
count for his selection without having recourse to that odious 
supposition, the self-denial, so rare in India in those days with 
which he “ declined appropriating to himself any part of the 
salary annexed to the office of Judge of the Sudder Dewannj 
Adawlut until the pleasure of the lord Chancellor should be 
known,” 4 of itself sufficiently refutes an accusation couched in 
terms as virulent and unfair, as the statements it contains are 
themselves partial and unfounded upon fact. 

Sir Elijah, in fulfilment of the duties which devolved upon 
him by virtue of his new office, and without any remuneration, 
prepared a series of Regulations for the guidance of the Civil 
Courts, which he submitted to Government in November 1780. 
They were approved of by that body, and were afterwards in- 


i Jud. Reg. 1.1780. s. 5. 2 Jud. Reg. 1.1780, a. 3. 

' Jud. Reg. I. 1780, as. 30, 31. 

i Extracted from Bengal Consultations in the East-India House, quoted 

iu the Memoirs of Sir Elijah Impey, by his Son, p. 221, 8vo. Lond. 1810. 
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corporated, with additions and amendments, in a revised Code, 
passed m 178], which was translated into the Persian and Ben¬ 
gali languages . 1 Under these Regulations, all civil causes were 
made cognizable by the Dewanny Adawluts, which had been 
mci eased fi'om six to eighteen, for the sake of rendering* the 
jurisdictions of the individual Judges less inconveniently ex¬ 
tensive . 9 The functions of the Judges of these Courts were 
entirely severed from the revenue department, four districts 
ever > exce Pted, where, for local reasons, the functions 
o Ci\ il,] udge and Collector were exercised by the same per¬ 
sons, but expressly in distinct capacities, and, as Civil Judge, 
v lolh independent of the Board of Revenue, and subject only 
to the authority of the Governor-General in Council and of the 
• uc ge of the Sudder Dewanny Adawlut . 3 An appeal lay from 
ie ecisions of the Provincial Dewanny Adawluts, in cases 
where the amount in dispute exceeded 1000 rupees, to the 
udder Dewanny, Adawlut . 4 

In the year 1781 the Foujdars, instituted in 1775, were 
a jo is le , and the Police jurisdiction was transferred to the 
udges of the Dewanny Adawluts, or in some cases, to the 
mc.u, special permission of the Governor-General in 
mm'A 1 *1 U ' U4 % es > however, were not empowered to 

-V, 1,,ere y to apprehend offenders, whom they were 
Courr 0 °7°T r ( a t0 the mr6 ^ of the nearest Foujdary 

Co t md the Jud^e of the Dewanny Adawlut, tl.eDSril.al, 

Of the Nramut Adawlut, and the Znmtnddr were to exercise „ 
concurrent Jur.h4.ct.on for the apprehension of robbers and 

U “ l’“ bllc I’oocoJ A separate department was 
_ .insiu ,.t tie 1 residency, under the immediate controul 
ottbe (.overnor-tleneral, to receive reports and returns of the 


'The p c „ia„ W»tio„ 1,J Mr. W. Cbambem was printed in 1 78 , T . 
Bengali version by Mr. Duncan was printed in 3785 

’Jud.Beg. III. 1781, s .l. * Judi Beg. VI 1781 a, o 

J«d. Beg. VI. 1781,as. 53. 74. • Jud. Beg. XX. 1781, sa.^' 

E2 • 
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\ proceeding’s of the Foujdary Courts, and lists ot prisoners ap¬ 
prehended and convicted by the authorities in the provinces. 
To arrange these records, and to maintain a check on all per¬ 
sons entrusted with the administration of criminal justice, 
an officer was appointed, to act under the direction of the 
Governor-General, with the title of Remembrancer ot the 
! Criminal Courts. 2 The ultimate decision still rested with the 
JNalb Nazim at Moorsliedabad. In the same year the Pro¬ 
vincial Councils were dissolved, and a Committee of Revenue 
established, to be entrusted with the charge and administra¬ 
tion of all revenue matters, to be vested with the powers of 
the Provincial Councils, and to be under the controul ol the 

Governor-General and Council. 3 

In 1782 the Court of Directors sent out orders to the 
Governor-General in Council to resume the superintendence ot 
the Sudder Dewanny Adawlut, which Court had been consti¬ 
tuted in the preceding year a Court of Record, by the 21st 
Geo. III. c. 70, s. 21: and it may be remarked, that thus, 
although it is generally looked upon as the principal Court of 
the Honourable East-India Company, it is in reality a Queen’s 
Court. This Statute declared the judgments of the Governor- 
General and Council in appeal from the Provincial Courts in 
civil causes to be final, except in civil suits where the amount 
in dispute was of £5000 and upwards, when an appeal lay to 
the King in Council. 4 

The progress of the judicial system cannot be traced foi the 
next four years, but no material alteration seems to have taken 



place. 5 _ 

In the mean time Parliament again interfered, and an Act 

was passed in 1784, viz. the 24th Geo. III. c. 25, to regulate 


1 Jud. Eeg. XX. 1781, ss. 11, 12 . a Jud. Beg. XX. 1781, s. 14. 

9 Revenue Reg. I. 1781. 

4 See infra Chapter IV. on Appeals to England. 

5 Leith’s History of the Eise and Progress of the Adawlut System, p. 21. 
8vo. Lond. 1822, 2d edit. 
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tlie affairs of the East-Iudia Company and of the British 
possessions in India. Section 39 of this Statute, which may 
he said to form the basis of the present constitution of British 
India, commanded the Company to institute inquiries into the 
complaints that had prevailed that divers Rajahs, Zannndars, 
Polyg-ars, Talookdars, and other native landholders within the 
British territories in India, had been unjustly deprived of, or 
compelled to abandon and relinquish, their respective lands, 
jurisdictions, rights, and privileges, or that the tributes, rents, 
and services required of them had become oppressive; and 
these grievances, if founded upon truth, were directed to be 
effectually redressed, in such manner as should be consistent 
with justice and the laws and customs of the country, and per¬ 
manent rules to be settled and established upon principles of 
moderation and justice, according to the laws and constitution 
of India, by which their tributes, rents, and services should be 
rendered and paid. 

This Act also established the Board of Commissioners for the 
affairs of India; and the attention of thatliody, and of the 
'ouit of Directors, was immediately turned to the important 
o ijects comprised in the above requisition. 

Ihe Marquis Cornwallis was selected to superintend the 
measures eteimined upon, and in the year 1780 he proceeded 
o in ia a* Governor-General, carrying with him detailed 
instructions from the Court of Directors, which were dictated 
by a wise and considerate spirit, stating “that they had been 
actuatu )y the necessity of accommodating’ their views and 
in eiests to the subsisting manners and usages of the people, 
ia ia t lau b\ any abstract theories drawn from other coun¬ 
tries or applicable to a different state of things.” 

In compliance with these instructions, Lord Cornwallis 
directed the re-union of the functions of civil and criminal jus¬ 
tice with those of the collection and management of the revenue • 
mud the Dewanny Adawluts were accordingly, in the year ITS?' 
placed under the superintendence of the Collectors. 1 ’ District 


' Jud - Re g- Yni - 1787, 3. 2.; Rev. Reg. XX. 1787. 
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Courts were established in Moorsheiabad, Dacca, and Patna, 
presided over by Judges and Magistrates who were not Col- 
: lectors that office being unnecessary, as their .jurisdiction was 
d cams ribed by the limits of those cities.- The proper Col¬ 
ors’ or Revenue Courts were kept distinct from the Dewanny 
Adawluts, although presided over by the same persons, r.om 
the latter, appeals were allowed, within certain inn., 
Governor-General and Conncil, in then-capacity of Jud.es of 
the Sadder Dewanny Adawlnt;’ and the decisions of the 
venue Courts were appealable, first to the Board of Revenue^ 
and thence to the Governor-General in Council. The Codec 
tors also were appointed to act as Magistrates- in apprehending 
offenders against the public peace; but with the exception o 
the chastisement of petty offences, they hod no power ol trial 
or punishment, and were directed to deliver up their prisoners 
for that purpose to the Muhammadan criminal officers, who 
were not to be interfered with’ beyond the influence possessed 
by the British Government in recommending- the mitigation o 

punishments of unnecessary cruelty. , . , 

The administration of criminal justice remained m the hanc s 
of the Nalb Nazim until the end of the year 1790, when the 
Governor-General, convinced of the inefficacy of the different 
plans which had been adopted and pursued from the year 1 t r~, 
declared that, with a view to ensure a prompt and lmpartia 
administration of the criminal law, and in order that all ranks 
of people might enjoy security of person and property, he had 
resolved in Council to resume the superintendence ol the 
administration of criminal justice throughout the provinces. 
Accordingly the Nizamut Adawlut was again removed from 


■ Jack Eeg. VIII. 1787, bb. 2,11. ; Eev. Beg. 3X 1787. 

. Jud. Eeg. VIII. 1787, b. 19.; Eev. Eeg. XXIII. 1/b/, e. 1. 

3 Jud. Eeg. VIII. 1787, ss. 53—72. 

< Eev. Eeg. XXIII. 1787, s. 42. 

* Jud. Eeg. XXII. 1.787, 8.1.; Eev. Eeg XX 1/87.■ 

• Jud. Iteg. XXII. 1787, ss. 3-5. Jud. Eeg.XXII. 1/b/, s. l - 

8 Jud. Eeg. XXVI. 1790, Preamble. 






Moorshedabad to Calcutta, and was appointed to consist of 
the Governor-General and members of the Supreme Council, 
assisted by the K;M al Kuzat and two Muftis. 1 This Court 
was at once a Court of Criminal Appeal and a Board of Police, 
as it took cognizance, not only of all judicial matters, but of 
the general state of the Police throughout the country. 2 All 
persons charged with crimes and offences M ere to be appre¬ 
hended by the Magistrates, and an inquiry instituted; when, 
if the charge proved groundless, they were to be acquitted and 
dismissed; but if the crime were proved, they were to be 
admitted to bail, except in cases of murder, theft, burglary, or 
robbery; and in all proved cases they were to be committed 
for trial by the Court of Circuit. Trivial cases of assault, 
abuse, or affray were punishable by the Magistrates by limited 
flagellation or imprisonment. 3 Four Courts of Circuit, super¬ 
intended respectively by two Judges, who were to be covenanted 
servants of the Company, assisted by Kazls and Muftis as 
Assessors, were at the same time established, for the trial of 
such crimes as were not punishable by the Magistrates. 4 These 
d^es were required to hold a general gaol delivery every six 
months/ and, in capital cases, to report their proceedings to 
the Nizamut Adawlut at Calcutta for confirmation.® In the 
liegulafaons for these Courts of Circuit we meet, for the first 
time, with the provision, that in trials for murder the doctrine 
of Abu Y usuf and Muhammad, requiring the evidence of 
criminal intention alone, M as to be applied in reg’ulating* the 
I atwa of the law officers, in opposition to that of Abu Ham- 
fall,' M'hich required the actual employment of an instrument 
of blood : the relations of a murdered person were also debarred 
from pardoning* the offender. 8 


1 Jud. Eeg. XXVI. 1790, ss. 41,42. 5 Jud. Eeg. XXVI. 1790, s. 52. 

a Jud. Eeg. XXVI. 1790,38. 3—6. ‘ Jud. Eeg. XXVI. 1790, ss. 20 24 

‘ J ad. Beg. XXVI. 1790, s. 31. ‘ Jud Reg. XXVI. 1790, 8 . 32 " ’ 

7 fteg- XXVI. 1790, s. 33. This distinction of doctrine will be ex¬ 
plained in a subsequent section on the Muhammadan Law, Ohm V * 

4 Jud. Reg. XXVI. 1790, s. 34. ‘ 1 Jra ’ 
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In 1791 the Judges of the Courts of Circuit were required 
to transmit to the Nizamut Adawlut all trials wherein they 
disapproved of the proceedings held on trial, or of the Fatwa 
0 f the law officers. 1 In the same year imprisonment and hard 
labour were substituted for mutilation/ and the Court ol Niza- 
mut Adawlut was empowered to pass sentence of death, insteac 

of granting Dlyat to the heir.“ 

In 179 2 the rule that the refusal to prosecute by the re a- 
tives of a murdered person was to bar the trial oi the offender 
was abrogated. 4 In the same year the Government took the 
management of the Police entirely out of the hands of ie 
Zanundars and farmers of land, who were no longer to be held 
responsible for robberies committed in their estates or larms, 
and placed it under the controul of the Magistrates, who 
were required to divide their respective Zillahs into Police 
jurisdictions of twenty miles square, to be superintended by a 
Daroobah and a suite of Police officers, to be paid by the 
Government. 5 

(2) System of 1793. 

The administration of civil justice appears to have remained 
materially the same from 1787 until 1793 , when Lord Corn- 
wallis introduced his celebrated system of judicature, an 
formed the Regulations into a regular Code, which is the basis 
of the Regulation Law prevalent throughout India at t ie 

present time. . 

The earliest alteration made by this system was the vesting 
the collection of revenue and the administration ol justice in 
separate officers; and for this were assigned, amongst others, 
tlm following reasons: f It is obvious, that if the Regulates 
for assessing and collecting the public revenue are 
the revenue officers themselves must be the aggiessors, and 


’ Jud. Keg. XXXIV. 1791. 
* Jud. Beg. XL. 1792, s. 1. 


1 Jud. Beg. XXXIII. 1791, s. 3. 
5 Jud. Keg. XXXVII. 1791, s. 3. 
4 Jud. Ecg.XLlX. 1/92. 





misr/tf 



1 Eeg. 11. 1793, Preamble. 
3 Eeg. XL. 1793, s. 2. 

‘ Eeg. XL. 1793, s. 20. 


J Eeg. II. 1793, s. 2. 

4 Eeg. XL. 1793,8. 5. 

“ Eeg. XIII. 1793, s .o. 
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that individuals who have been aggrieved by them in one 
capacity can never hope to obtain redress from them in ano¬ 
ther. Their financial occupations equally disqualify them from 
administering- the laws between the proprietors of land and 
their tenants.” ^/The Mid Adawluts, or Revenue Courts were 
accordingly abolished, the Revenue Board was divested of its 
powers as a Court of Appeal, and all causes hitherto tried by 
the revenue officers were transferred to the Dewanny Adaw- 
uts,- which were now established in each provincial division, 
and presided over respectively by a covenanted servant, in 
ivhose person were united the powers of Judg-e and Magis¬ 
trate, and who also had the management of the Police within 
the limits of his division. 

-The Courts of Civil Judicature established under Lord 
mmvallis’ system formed a regular gradation of Courts of 
ppeal. -'The lowest in the series were the Courts of the 
atu e Commissioners, who were to hear and decide in the 
, 18 in ^tance, where the cause of action did not exceed fifty 
lupees. ^ iese Native Commissioners were of three denomi- 
ten .‘!? d Aiaeens 01 * Referees, Salisan or Arbitrators, 
an aime-i/T V* a ^ ve Justices; * 4 and from their decisions 

scrintLfof C I 6 ZlUaH ° r City Jud » e -° The ^cond <le- 
covenanted °' U f W6re tll0se °* t1ie Registe rs, who were 

ZMjd City Courts, 

ominied wT 7-1 r vent the time ’^TOu^h^g 
I the Zilkh 1 iPM f Petty Smts > were > when authorised by 
|f or an ' ' ,H empowered to try and decide causes 

b v ' iko-jT. . eAceedia 8’ 200 rupees. Thc decrees passed 

f in order were the^ffMTaiid City Cmirts, 
t ven^-six m number, which were each presided over by a 
- n 8 e U( ge, >emg a covenanted servant, assisted by Hindu 













and Muhammadan law officers and a Register, having cogni¬ 
zance of all civil suits in the first instance: 1 their decisions 
were not final, and were appealable in all cases to the Provin¬ 
cial Courts. 2 The Provincial Courts of Appeal, which were 
four in number, were the fourth in the ascending scale, and 
were each presided over by three European Judges. These 
were established, one in the vicinity of Calcutta, one at the 
city of Patna, one at Dacca, and the fourth at Moorshedabad: 
the} r were provided respectively with a Register, a Kazx, a 
Mufti, and a Pandit, and with a competent number of native 
ministerial officers. The decision of the Provincial Courts 
was final in suits where the disputed amount did not exceed 
the sum of 1000 rupees: above that sum, an appeal lay to the 
Sudder Dewanny Adawlut. 4 The Sudder Dewanny Adawlut 
was established at the Presidency, and consisted of the Go¬ 
vernor-General and Members of the Supreme Council. 3 This 
Court took cognizance of appeals from the Provincial Courts, 6 
and its judgment was final in all civil suits whatever. 7 It was 
also empowered to receive any original suit cognizable in the 
Zillah Courts, provided the Zillah Judge had refused or 
omitted to proceed in it. 8 The Sudder Dewanny Adawlut 
was also authorised to admit appeals from the decisions of the 
Provincial Councils, or of the Committee or Board of Revenue. 9 
• Criminal justice was administered, under the new system 
introduced in 1793, in the following manner. The Zillah and 
City Judges were constituted Magistrates, their jurisdiction 
being' coextensive with their jurisdiction as Judges. 10 The 


i Keg III. 1793, as. 2, 3. 8- 2 Keg. III. 1793, s. 20. 

» Beg. V. 1793, b. 2. 4 Bog. V. 1793, bb. 23. 25, 20. 30. 

* Keg. VI. 1793, s. 2. 6 Keg. VI. 1793, b. 10. 

r Reg. VI. 1793, s. 29. This Regulation seems to have been made irre¬ 
spective of the appeal to the King in Council under the 21st Geo. III. 
c. 70, s. 21; the defect was, however, subsequently remedied by Keg. XVI. 
of 1797. See infra Chapter IV. on Appeals to England. 

' Keg. VI. 1793, s. 4. * V1 - 1793 > s - 9 - 

10 Keg. IX. 1793, ss. 2, 3. 
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Magistrates and their assistants were empowered to apprehend 
murderers, robbers, thieves, housebreakers, and persons charged 
with crimes and misdemeanours; 1 and in certain cases, as abu¬ 
sive language, calumny, assaults, and affrays, were authorised 
to pass final sentence, subject, however, to the controul of the 
Courts ot Circuit and Nizamut Adawlut, and to punish such 
offenders, within certain limits, by corporal chastisement, fine 
not to exceed 200 rupees, or imprisonment for a term not 
exceeding' fifteen days. 2 British subjects charged with offences, 
and residing* in the provinces, were to be apprehended and sent 
for trial to the Supreme Court, at Calcutta. 3 Four Co urts of 
C ircuit were establishe d, to consist of the Judges'o f the Pro- 
v mG * n l Cou rts of Appe al, and the Ivaz i and Mufti attach ed to^ 
those JJourts. 4 These were Courts of half-yearly Gaol Deli- 
lor certain Zillahs, and monthly for the cities of Patna, 
Dacca, and Moorshedabad, and certain other Zillahs. 5 These 
ourts were empowered to pass sentence of death or imprison- 
aient foi fife, but were to transmit the proceeding's to the 
izamut Adawlut 6 * to await the final sentence of that Court, 
? lcb Ceiiig- sent back to the Judges, they were to issue an 
immediate warrant for execution.’ The Nizamut Adawlut, or 
chief Cnmmal Court, was held at Calcutta, and consisted of 
ie uor-General and Members of the Council, assisted 
v the Ju ‘ zi al “Kuzat and two Muftis. 8 This Court had cog- 
nizance o all matters relating* to the administration of Cri- 
mma , ustice and the Police, and was authorised to exercise 
ie s.um pohhs as were vested in it when it was superin- 

! ! < <,( >y the Na ’ lb N azim.» The sentences of the Nizamut 
Adawlut were, in all cases, to be final; but the Governor- 
mi.i in -ouncil had a power of pardoning or commuting 
the pumshment awarded. 10 All these Courts administered 


* Reg. IX. 1793, s. 4. 

’ Reg. IX. 1793, a. 19. 

5 Reg. IX. 1793, 88. 40.44,45. 
7 Reg. IX. 1793, s. 78. 

* Keg- tX-1793, as. 72, 73. 


5 Reg. IX. 1793, ss. 8, 9. 

4 Reg. IX. 1793, ss. 31. 33. 3G 

6 Reg. IX. 1793, s. 58. 

3 Reg. IX. 1793, as. GO, G7. 

10 Reg. IX. 1793, a. 79. 
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the Muhammadan criminal law as modified by the Regu¬ 
lations. 

The Police Regulations introduced in the year 1793 were a 
re-enactment, with some amendments, of those passed in 1792, 
already alluded to. The Police was declared to be under 
the exclusive charge of officers appointed by Government ; 
and the landholders and farmers were prohibited from keeping 
up their establishments of Police, and exempted from respon¬ 
sibility for robberies committed within their estates, unless 
their connivance were proved; 1 the division into Police Juris¬ 
dictions was retained, and they were each to be guarded, as 
before, by a Daroghah, who was directed to maintain a suite of 
Police-officers at the expense of Government, and to apprehend 
and send to the Magistrates all persons charged with crimes 
and misdemeanours, and vagrants. 2 The Magistrates and 
Police-officers of the cities were invested with concurrent 
authority in their respective jurisdictions, and with those of 
the Zillahs; 3 and the cities were to be divided into wards, to 
be guarded by Daroghahs, who were to be under the immediate 
inspection, and subject to the authority of, the Kutv als of 
each city. 4 

The reformed system of 1793, of which I have thus at¬ 
tempted a concise description, constitutes the main fabric of 
the actual administration of justice at the present day, not 
only in Bengal, Behar, and Orissa, but throughout British 
India. Various modifications and improvements were gra¬ 
dually introduced ; and nowhere has the humane policy of the 
Government been more distinctly shewn, or more thoroughly 
successful, than in the increased employment of the Natives in 
judicial offices, and the confidence placed in them by extend¬ 
ing the jurisdiction of the Courts over which they are appointed 
to preside. 

I shall now give a rapid sketch of the more material altera¬ 
tions that have taken place in the judicial system of Bengal 


1 Iteg. XXII. 1793, ss. 1—3. 

J Keg. XXII. 1793, s. 25. 


* Keg. XXII. 1793, ss. 4-12. 

* Beg. XXII. 1793, s. 20. 
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since the year 1793 ; and for greater clearness I shall treat 
ot the several departments of Civil and Criminal Judicature 
and the Police under distinct heads. 


(3) Alterations since 1793. 

(a) Civil Judicature . 

The first alteration of any importance was the givino- a final 
power ot decision to the Registers in suits not exceeding So 
rupees in value, above which amount an appeal lay to the 
roviuc ial Courts. 1 In the following year the Zillah and City 
Courts were also empowered to decide finally on all appeals' 
loin their Registers or the Native Coinmissioners. 2 

be jurisdiction of th e Prov incial Courts was extended in 
e y eai 1 (OTjwiien they we re authorised to take cognizan ce 
decide finall y, sui ts to the value of 5000 rupees, a bove 

n 1C1 5i ™ their decisions were appealable to the Su dder 
ewannJT' Adawlut. 8 In the samp ypfn- 4 ^. n i oa ~ ro ^ Q " a j so 

enacted forth^ conduct of appeals to the King in Council from 
it u< < er Dewanny Adawlut, requiring that the petition of 
«ppeal should be presented within six months, and the iudg 
ment appealed against should amount to £5000 sterling. 

alteratlon took place in the constitution°of the 

— t w-tt Y^ - a — - dh r i . »g ._the administration of the 

servunET oTRiV I | U sc ^ ecte t) - ii~om > .i • 

se rvanaol the UOTg UgrA The num ber of JnA™. m3 in- 

(K?““ ,he CourTdTSu^neeforth 

}eai 1801a summary appeal, whatever might be the value 

* nssue, was directed to be cognizable by the Sudder Dewanny 


! Reg. VIII. 1791., as. C, 7. 
3 Reg. XII. 1797, a. 2. 

3 Iteg. II. 1801, as. 2, 3. 


5 Reg. XXXVI. 1795, s . * * 
4 Reg. XVI. 1797 . 

6 Reg. XII. 1811, s . 2 . 


























Adawlut, the Provincial Courts, or the Courts of the Zillah 
and City Judges, where the Courts immediately below such 
Courts respectively had refused to. admit a regular appeal on the 
ground of delay, informality, or other default in preferring it. 
e ' In 1803 Head Native Commissioners were appointed m the 
I cities and zillahs, for the trial of suits referred to them by the 
Zillah Judges, not exceeding 100 rupees, 2 and the jurisdiction 
of the Registers was increased to 500 rupees, hut at the same 
time their power ot final decision was abolished. The c oci 
sions of the Zillah and City Judges were declared to be final 
fin all appeals from the Native Commissioners; 4 but an appeal 
■was directed to lie to the Provincial Courts from all decisions 
of the Zillah and City Judges in causes tried by them m the 
first instance, that is to say, without a previous trial by their 
Registers or the Native Commissioners. 5 The Provincial 
Courts were also empowered to admit a second or special 
appeal from all decrees of the Zillah and City Judges in 
appealed cases from the decisions of the Native Commissioners 
or Registers, in cases in which a regular appeal would not lie, 
if such decrees should appear to be erroneous or unjust, or the 
! nature of the cause should be of sufficient importance to 
require further investigation. 0 Assistant Zillah and City 
Judges were appointed in the same year. 7 

In the year 1805 the Sudder Dewanny Adawlut was in¬ 
vested with a like pow’er of receiving special appeals from the 
decrees of the Provincial Courts in similar cases not open to a 
regular appeal. 8 In the same year the Provincial Courts were 
authorised to admit a summary appeal in cases where the 
Zillah and City Courts refused to admit or hear original suits 
on the ground of default, delay, or other informality. 


1 Eeg. II. 1801, 88. 8, 9. 

3 Eeg. XLIX. 1>03, s. 6. 

5 Eeg. XLIX. 1803, s. 23. 

7 Eeg. XLIX. 1S03, s. 2. 

8 Eeg. II. 1805, s. 11. 


* Eeg. XVI. 1803, s. 20. 

4 Eeg. XLIX. 1803, s. 22. 
6 Eeg. XLIX. 1803, s. 21. 
8 Eeg. II. 1805, s. 10. 
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In 1808 the Zillah and City Courts were restricted in their 
original jurisdiction to suits of the value of 5000 rupees, over 
which sum they were to be originally cognizable in the Provin¬ 
cial Courts. 1 

In the year 1818, by the Statute 53rd Geo. III. c. 155, 
s. 107, British subjects residing, trading, or holding immove¬ 
able property in the provinces, were made amenable to the 
Company’s Courts in civil suits brought against them by 
Natives, with, however, a right of appeal to the Supreme 
Court at Port William, in cases where an appeal otherwise 
lay to the Sudder Dewanny Adawlut. 

In 1814 the office of Assistant Judge was abolished ; 2 3 and 
m the same year Moonsiffs a nd S udder Ameens were ap - 

1 pointer], the former to try causes not exceeding 64 rupees,* 
and the jurisdiction of the latter extending to 150 rupees in 
original suits referred to them by the Zillali and City” Judges. 
An appeal lay to the Zillali and City Judges, whose decision 
was final. 4 The Sudder Ameens were also authorised to try 
appeals from Moonsiffs, referred to them by the Zillah and 
City Judges, and in all such referred appeals the decisions 
oi the Sudder Ameens were final. 5 6 7 But neither Moonsiffs 
nor Sudder Ameens were to take cognizance of any suits in 
which a British European subject, or an European foreigner, 
or an American, was a party.® An appeal lay to the Zillah 
a P4J?iAY Judges from all deci sions in original suits passed by 
Moonsiffs, Sudder Ameens, a'mT' Beo^fi^ Thu -Registers 
were empowered, in this year, to decide original suits referred 
to them by the Zillah and City Judges, of the value of 500 
rupees; in such suits an appeal lay to the Zillah and City 
Courts. I he .Register^ when specially empowered^ were like- 


‘ Keg. Sill. 1808, ss. 2, 3. * Keg. XXIV. 1S14, s. 3 

3 Keg. XXIII. 1814, s. 13. 

1 Keg. XXIII. 1814, s. 68 ; Keg. XXIV. 1814, s. 7. 

5 Keg. XXIII. 1814, s. 75 ; Keg. XXIV. 1814, a. 7. 

6 Keg. XXIII. 1814, ss. 13. 68 ; Keg. XXIV. 1814, 8 . 7. 

7 Keg. XXIV. 1811, s. 6. 8 Keg. XXIV, 1814, s. 8 
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Avise authorised to try suits referred to them by the Zillali and 
City Judges, above the value of 500 rupees; but such referred 
suits were appealable to the Provincial Courts. 1 They were 
also when especially empowered, authorised to try suits in 
appeal from decisions of Moonsiffs and Sudder Ameens referred 
to them by the Zillali and City Judges, and their decision m 
such referred appeals was final. 2 The Zillah and City Courts 
were formally authorised to try any civil suits regularly insti¬ 
tuted in their Courts, not exceeding 5000 rupees in value. In 
the same year more definite Rules were enacted with respect 
to the admission of special appeals, which were directed to he 
to the Superior Courts only when the judgment should appear 
to be inconsistent with precedent or some Regulation, or with 
the Hindu or Muhammadan law, or other law or usage which 
niio-ht be applicable, or unless it should involve some point of 
importance not before decided by the Superior Courts. 4 Sum¬ 
mary appeals were also directed to lie from the Provincial 
Courts to the Sudder Dewanny Adawlut, from the Zillah and 
City Courts to the Provincial Courts, and from the Registers 
. or Sudder Ameens to the Zillah and City Courts, in cases 
I where the lower Courts had respectively refused to admit or 
investigate any suit, original or in appeal, regularly cognizable 
by them, on the ground of delay, informality, or other default. 5 

All decisions of the Provincial Courts, which had been in¬ 
creased from four to six i n nu mber/ and which, as has alieadj 
been mentioned, had b een empowered to decide finally in cases 
of the val ue of 5000 rupee s, whethe r original .Of in.appeal from 
Zillah p uIBy .Tudgap, wane^jiLiaU, declaredtobpappealable 

to the Sudder Dewanny Adawlut. 7 Early in this year the 

number’oT Judges in these IkfllEte km 

three to four. 5 In the same year an origi nal ju risdiction was 
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Keg XXIV. 1814, s. 9. ’ Keg. XXIV. 1814, s. 9. 

l4 XXIV. 1814, s. 6. 4 Keg. XXVI. 1814, s. 2. 

Keg. XXVI. 1814, s. 3. 

Keg. IX. 1795, a. 2, and Beg. IV. 1803, s. 2. 

Beg. XXV. 1814, s. 5. 8 Keg. V. 1814, s. 2. 















gi ven to tlie Sudder Dewannv Adnwlnf.in suits for the value of 
SOjQOQj’upees, when such suita_couM jiothe-ednv-eniently..he.av(l 
in the Provin cial Courts. 1 

In the year i 817the original jurisdiction of the Zillaji and 
Ci ty Courts was extended to 10,000 rupees 2 and an appeal \ 
was directed to lie to the Provincial Courts from their decisions I 
in all suits, whether original or appealed from the Courts of -; 
the Registers. In the same year it was directed that special 5 
appeals should be allowed where decrees passed by one or 
more Courts were inconsistent with each other. 3 

Several extensions and definitions of the grounds for the 
admission of special appeals which it is unnecessary to specify, 
had been at various times enacted, when, in 1810, it was 
further declared to be competent to the Provincial Courts and 
to the Sudder Dewanny Adawlut to admit a second or special 
appeal whenever, on a perusal of the decree of a lower Court 
from whose decision the special appeal was desired, there might 
appear strong probable ground, from whatever cause, to pre¬ 
sume a failure of justice. 4 This provision was, however, sub¬ 
sequently rescinded, and the Courts were directed to conform 
to the former rules with regard to the admission of second or 
special appeals. 5 6 

^ 111 ^-.3. fify 1£~;1 , the numb er o f Moonsiffs w as increased . 
jurisdiction extended to suits preferred to th em 
ag ainst iNative inhabitants of their jurisdiction s of the value of 
JloOropees. S udder Ameens were at the same time, when 
ally empowered, authorised to take cognizance of claims 
origdnalfyjn-fifeKetLto^.them, or referred by the Zillah and 
•I udgcs, up to the amount of 500 rul es'. An appeal lay 
to the Zillah and City Judg'esTn all shell referred suits above 
the value of 150 rupees. 7 


JReg. XXV. 1811, s. 5. 

3 Reg. XIX. 1817,8. 7. 

6 Reg. II. 1825, ss. 4,5. 

7 Reg. II. 1S21, s. 5. 


2 Reg. XIX. 1817, s. 2 
4 Reg. IX. 1810, 8 . 2. 

6 Reg. II. 1821, s. 8. 


V 
























miSTfiy. 


%L 

CIVIL JUDICATURE—BENGAL. 

In 1827 Suclder Ameens, when duly empowered by the 
udder Dewanny Adawlut, were authorised to try original 
suits of the value of 1000 rupees, and any suits referred to 
them by the Zillah and City Judges not exceeding the same 
amount. Appeals from decisions of Sudder Ameens in such 

t eferred cases exceeding 500 rupees, were not to be i*eferred 
o a Registrar, and the decision of the Zillah and City Judges 
m such appeals was to be final. 1 

Many important rules were enacted in the year 1831, most 
of which are now in force; the jurisdiction of the Moonsifis 
was extended to 300 rupees, 2 and Sudder Ameens were em¬ 
powered to try original suits referred to them by the Zillah 
and City Judges, to the amount of 1000 rupees; 3 an appeal 
lay to the Zillah or City Judge, whose decision was final.' 1 
'Principal Sudder Ameens were also appointed, with power to 
take cognizance of original suits, referred as above, of the 
value of 5000 rupees ; * 5 * a regular appeal lay from their original 
decisions to the Zillah and City Judges, and a special appeal 
to the Sudder Dewanny Adawlut.® The Zillah and City 
Judges were authorised, whenever the number of appeals from 
the decisions of Moonsifis and Sudder Ameens was heavy, to 
obtain permission of the Sudder Dewanny Adawlut, to refer 
a specified number of the cases for trial by the Principal 
Sudder Ameens. 7 Special and summary appeals from decrees 
and orders in original suits and appeals, tried by Principal 
Sudder Ameens, were directed to be governed by the Rules 
previously in force respecting the admission of such appeals. 8 
At the same time the Registers 7 Courts were aliolished, and 
all suits pending therein were directed'to~'be called in and 
referred, as the amount might be, to the Sudder Ameens or 



1 Reg. IV. 1827. 

3 Beg. V. 1831, s. 15. 

1 Reg. V. 1831, ,ss. 17, 18. 

7 Reg. V. 1831, s. 16. 


2 Beg. V. 1831, s. 5. 

4 Reg. V. 1831, s. 28. 
«Reg. V. 1831, s. 28. 
’ Beg. V. 1831, b. 19. 






P rincipal Sudder A meens. 1 The Pr ovincial Coui'ts of App eal 
were also gradually superseded, and the Zillali and City 
Judg es were empowered insteacf to have primary jurisdiction 
in all suits exceeding in value 5000 rupees. 2 An appeal 
lay from their original decisions to the Sudder Dewanny 
Adawlut. 3 

In the same year a Court of Sudder Dewanny Ada wlut was 
constituted for the North-Western Provinces, with the same 
powers in those Provinces as were vested in the Sudder 
Dewanny Adawlut at Calcutta. 4 

In 1832 the Governor-General in Council was de¬ 
clared competent to invest European officers presiding in 
a Civil Court with the power of availing themselves of 
the assistance of respectable natives in the trial of suits, 
original or on appeal, in either of the three following ways:— 
I irst, by referring' the suit, or any point or points in the 
same, to a Panchayit of such persons, who would carry 
011 their inquiries apart from the Court, and report to it the 
result; the reference and its answer to be in writing, and filed 
ni the suit. Secondly, by constituting' two or more of such 
persons assessors or members of the Court, with a view to the 
advantages derivable from their observations, particularly in 
the examination of witnesses: the opinion of each assessor to 
to be given separately, and discussed; or, Thirdly, by em¬ 
ploying' them more nearly as a jury, when the}" would attend 
during* the trial of the suit, and sug'gest such points of inquiry 
as occurred to them, and after consultation deliver in their ver¬ 
dict. In all these cases the decision was vested exclusively in 
the presiding Judge. 8 

Ipi_J83^the. Proyi.BciaL.Conrt.s were Juialjy aktlEited ; all 
original suits then pending* in such Courts were directed to be 
tr ansferred to the Zillah and City Courts; and all appeals, 


F 


1 It eg. Y. 1831, 3. 29. 
3 Reg. V. 1831, s. 28. 
5 Reg. YI. 1832. 


2 Reg. Y. 1831, a. 27. 

4 Reg. YI. 1831. 
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regular, special; or summary, so pending, were to be transferred 
I to°the Sudder Dewanny. Adawlut. 1 Additional Zillali and 
) Citv Judges were also appointed in the same year. 

In 1836 it was enacted that the 63d Geo. III. c. 165, s. 
107, which gave to British subjects resident in the provinces 
a right of appeal from the Company’s to the Supreme Couits, 
should cease to have effect in India; and it was also enacted 
that no person by reason of birth or descent should be exempt 
from the jurisdiction of the Company’s Courts, 3 or be inca- 
| pable of being a Principal Sudder Ameen, Sudder Ameen, or 
Moonsiff.' 1 

In the year 1837 the powers of the last-named officers were 
further enlarged, and they were empowered to set aside sum¬ 
mary judgments passed by Collectors. 5 1 hoy_PripcipJjl_Siiddei 
Ai&eens. were au thorised to t ake cogni zance of suits of any 
„uwmt. referred to t hem by the Zillah or City Judge s; 8 and 
oig.-w-vf' nil nrion'h'nl ^ffits so referred , preferr ed by Proprie tors, 
Farm ers, or Talookda rs, for the re venue oH a nd held freg jrom 
as.^easmenC-or claim ing* to hold..fnncls-ex emptTro m.4*p^ enue. _In 
sui ts exceedingj nanmnnt, 5000rupeesaa.appegllayfrongheir 
dec isions direct to the Sudder Dewanny Adawlu t; 8 but in 
suits referred to Principal Sudder Ameens within the com¬ 
petency of a Moonsiff to decide, their decisions were appealable 
to the Zillah or City Judges, whose decision was to be final. 0 
The Zi llah and City .fudi> e§jverp also, in the same )'ear,4uitlio- 
r ised to. transfer any civil proceeding to a Princi pal Sudder 
Ameen; and in such cases an appeal from his order lay in the 
first Instance to the Zillah or City Judge, and specially to the 
Sudder Dewanny Adawlut,. 10 

In 1838 the Zillah Courts were authorised to receive a 



• Reg. IT. 1833, s. 5. 
a Act XI. 1836. 

5 Act XXV. 1837, a. 2. 
7 Act XXV. 1837, s. 3. 
” Ad XXV. 1837, a. 0. 


5 Reg. VIII. 1833, s. 2. 
4 Act VIII. 1836, s. 1. 

• Act XXV. 1837, s. 1. 
e Act XXV. 1837, s. 4. 
10 Act XXV. 1837, s. 8. 
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j summary appeal from the orders or decrees of the Moonsiffs 
' subordinate to them. 1 

In the year 1843 it was enacted that special appeals should 
lie to the Sudder Dewanny Adawlut from all decisions passed 
in regular appeals in all subordinate Civil Courts, when it 
should appear that such decisions were inconsistent with law 
or usage, or the practice of the Courts, or involved doubtful 
questions of law, usag’e, or practice. 2 

In the year 1844 it was enacted that all suits within the 
competency of a Principal Sudder Ameen or Sudder Ameen to 
decide should ordinarily be instituted in their Courts; but that 
the Zillah or City Judges might withdraAv them, and try them 
rnemselves, or refer them to any other competent Court subor¬ 
dinate to them. The Zillah and City Judges were also era- 
})oa\ ered to admit summary appeals from the orders of Principal 
Sudder Ameens and Sudder Ameens rejecting’ original suits 
cognizable by them. 3 

In 1853 Act III. of 1843 Avas repealed, and it Avas enacted 
t iat special appeals should lie to the Sudder Court, from any 
ecision passed on regular appeal in any of the Courts beloAv, 
on t e following grounds: viz. 1. A failure to decide all the 

o^Ar ^ * n ^ le case i or a decision contrary to huv ; 

. ^construction of any document; 3. Ambiguity in the 
< ecision itself; and, 4. Substantial error or defect in procedure, 
in the investigation of the case. No such special appeal 
was to lie on matter of fact. 4 


(b) Criminal Judicature. 

lh(> alterations in the system of criminal judicature intro¬ 
duced by Lord Cornwallis in 1793 have kept pace with the 
improvements, in the civil department. A fourth Court of 
Circuit was established for Benares in 1795, 5 and subsequently 
a fifth for the ceded provinces. 6 


1 Act XXII. 1838. 

3 Act IX. 1844, ss. 1, 2. 4. 

6 Beg. V. 1793. 


3 Act III. 1843, s. i; 

4 Act XVI. 1S58. 8 . 4. 
8 Beg. VII. 1803. 
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The Assistants to the Magistrates were granted a 
limited occasional exercise of judicial powers in the year 


1797. 1 

In the ye flr 1801 th e-coastitution of the Nizamut Adawlut 
was altered ; the Governor-General and Council no longer 
presided; and it was declared to consist of three Judges, 
assi sted by the chie f Kazf and t wo Muft is . 2 The number ot 
j Judges was afterwards increased, as in the Sudder Dewannv 
Adawlut . 3 

In 1807 Magistrates were given an extended jurisdiction, 
and were empowered to inflict imprisonment not exceeding- 
one year, in addition to line or stripes : 4 this power was not 
to be exercised by Assistant Magistrates, 5 but they were autho¬ 
rised under certain circumstances to sentence offenders to 
one month’s imprisonment with or without corporal punish¬ 
ment. 6 

In 1808 it was declared that all trials of persons for robbery 
with open violence, and liable to transportation for life, should, 
on the conviction of the offender, be referred to the Nizamut 
‘Adawlut. 7 

In the year 1810 an imp ortant alteration was made, enabling 
the Government to appoint other persons, n ot being Z illab or 
City Judges, to exercise with them the office of .. Joint-Magis- 
trates. Assistant Magistrates wer^algn appnmtpd. with limited 
powers, for Police and otherpurposes. The superintendence of 
/.the Police, however, remained with the Zillah and City Magis¬ 
trates, when not placed under the immediate authority of the 
Joint or Assistant Magistrates. 8 

In the year 1813 the Statute 53d Geo. III. c. 155, s. 105, 
made British subjects resident in the provinces punishable by 
the District and Zillah Magistrates for assaults and trespass 
against the Natives of India; but the convictions of such 


i Reg. XIII. 1707, s. 3. 

■ Beg. XII. 1811, s. 2. 

5 Keg. IX. 1807. s. 20. 

7 Keg. VIII 1-08, s. 1. 


3 Beg. II. 1801, s. 10. 

* Keg. IX. 1807, s. 19. 
6 Keg. IX. 1807, s. 20. 

* Reg. XVI. 1810. 
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{Magistrates were removable by Certiorari to the King’s 
Courts. 

In 1814 the Judges of the Courts of Circu it w ere increased 
t o the number of four ; 1 a nd afterwards, in 1826, the Govern or- 1 
General in Council was empowered to appoint any number that 
might be deemed expedient. 2 

In 1817 all trials where persons were convicted in the Courts 
of Circuit of robbery dr bur glary , not within the provisions for 
robbery by open violence, if accompanied by murcfer, attempt 
to co mmit murder, or wounding, w ere made referr ible to th e * 
Nizamut Adawlut. 3 

In the year 1818 the jurisdiction of the Magistrates and 
J dint Magistrates was extended, and they were empowered to 
try offenders charged with burglary, or attempt to commit that 
crime, and theft: if not attended with murder or violence, they 
■\vere authorised to sentence to flogging’, not exceeding thirty 
stripes, and imprisonment with hard labour for a term not 
exceeding’ two years ; 4 but otherwise they were to commit the 
prisoner for trial to the Court of Circuit; they also had autho¬ 
rity to punish, in certain cases, persons convicted by them of 
buying or receiving stolen property, or of having escaped from 
gaol. 5 6 In 1819 they were further empowered to try offenders 
for woman-stealing’, and for desertion of their wives and 
families, 8 and all sentences of Magistrates and Joint Magis- : 
trates were declared to be under the controul of the Courts of 
Circuit. 7 

In 1831 t he j urisflictiouiit-Aaaiatant Magistrates was some¬ 
what e xtended , and they, as well as the law-officers of the 
Zillah and City Courts, were authorised to try and determine 
petty thefts and other trivial offences when referred to them by 
a Magistrate, and to inflict fines, flogging, and imprisonment, 


‘ Keg. Y. 1814, s. 2. 

3 Keg. XVII. 1817, s. 8. 

5 Keg. XII. 1818, ss. 4, 5. 
7 Keg. VII. 181'.), s. 7. 


5 Keg. I. 1826. 

* Reg. XII. 1818, ss. 2, 3. 

6 Keg. VII. 1819, ss. 2, 3. 
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within certain limits j the Assistant Magistrates, when specially 
empowered* being’ authorised to imprison offenders for one year, 
and the law-officers and Sudder Ameens for the space of one 


month. 1 


Corporal punishment by flogging was limited in the year 
IS'25; females were entirely exempted," and the ratan was 
substituted for the korah, 3 a heavy whip, which had been 
represented in some instances to have caused injurious effects. 
The Judges of Circuit were, in the same year, empowered to 
pass final sentences, and to carry them into execution, without 
reference to the Nizamut Adawlut on the ground of their want 
of authority to inflict sufficient punishment, in all cases of 
culpable homicide not amounting’ to wilful murder. 4 This 
power of passing’ final sentences was extended in lb~o to per¬ 
sons convicted of robbery by open violence not attended with 
murder or attempt to murder; the punishment, however, being* 
restricted to thirty-nine ratans, and imprisonment with hard 
labour for fourteen years. 5 

In 1 §29 Com^iasinTiera nf Circuit, were unp ointed, with the 
same powers as Judges of Circuit, to hold gaol deliveries twice 
a year, to perform all duties theretofore discharged by the 
Superintendents of Police, and to be under the authority of the 
.Nizamut Adawlut.® The Courts of Circuit were at the same 
time abolished. 7 

The Native officers were invested with an extended jurisdic¬ 
tion in criminal matters in 1881, when it was declared that 
Magistrates might refer any criminal case to a Sudder Ameen 
or Principal Sudder Ameen for investigation, though they 
were not .authorised to make any commitment. 8 In the same 
year the Zillali and City Judges, not being Magistrates, were 
empowered to conduct the duties of the Sessions, to try com- 


1 Keg. III. 1821, as. 2, 3, 4. 3 Keg. XII. 1825, s. 3. 


;i Keg. XII. 1825, s, 4. 
8 Reg. XVI. 1825. 

7 Keg. I. 1829, s. 5. 


* Reg. XII. 1825, s. 7. 
« Keg. I. 1829. 

8 Reg. V. 1831, s. 18. 
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mitments made by Magistrates, and to bold monthly gaol 
deliveries, and to pass sentence or to refer the trials to the 
Nizamut Adawlut, under the same rules applicable to Com¬ 
missioners of Circuit; but they were not to interfere with the 
management of the Police, and all appeals from the orders of 
the Magistrates lay to the Commissioners of Circuit. 1 t 

In the same year a Court of Nizamut Adawlut was consti- \ 
tuted for the North-Western Provinces, possessing the same 
powers as were vested in the Nizamut Adawlut at Calcutta. 2 
In 1833 some important alterations took place. The Prin- 
\ cipal Sud der Ameens , Sudde r Ame ens, and law.. nflicer^ , were 
I authorised to sentence persons convicted of theft to labour, in 
'addition to corporal punishment and imprisonment. 8 The 
Co mmiss ioners of Circuit a nd Sessio ns Judges were aut horise d 
to call in JEe assistance of respeHaBTe' N’atTWs, either by 
referring to them as Paucha yifs or by P 9us ™ff them to sit 
duri ng tr ials as assessors, or by employing them more in the 
nature oF a J ury in like manner as was provided in Civil suits, 4 
but in criminal trials the special authority of Government for 
granting these powers was not requisite. In all trials thus 
conducted the Fatwa was declared unnecessary, and might be 
dispensed with atTtlnroption of the Court; but if the Fatwa 
were dispensed with, and the crime of which the prisoner was 
convicted were one not punishable under the regulations, sen¬ 
tence was not to be passed, and the case was to be referred to 
the Nizamut Adawlut. The decision under all these modes 
of procedure was to be vested exclusively in the presiding* 
officer. Persons not professing the Muhammadan faith were 
allowed to claim to be exempted from trial by the Muhamma¬ 
dan law, in which case the trial was to be conducted with the 
assistance of Natives as aforesaid, and the Fatwa was to be 
dispensed with. 5 The Nizamut Adawlut was also empowered 


1 Reg. YIT. 1831. 


lie- 


• II.. 1832, s. 3. 


5 Reg. VI. 1832, ss. 1—5. 


2 Reg. YI. 1831. 

4 See siipra, p. 07. 
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to exercise an absolute discretion as to requiring a Fatwafrom 

the law officers of the Court. 1 _ 

Corporal punishment was absolutely abolished in 1834, 
excepting where moderate chastisement was necessary lor the 
maintenance of gaol discipline, and imprisonment was ordered 
to be substituted : 2 in such cases it was made competent to the 
Courts or officers to direct an additional term of imprisonment, 
as followsCourts of Nizamut Adawlut or Courts of Sessions 
or Circuit, two years; Magistrates or Joint Magistrates, one 
year; Assistants, Principal, and other Sudder Ameens, one 
month : 3 * labour was also made commutable to fine.' The 
former provision was, however, afterwards modified, and 
Magistrates were empowered to inflict not exceeding tliii ty 
ratans for theft under 50 rupees, but in such case no other 
punishment was to be superadded: no female was to be corpo¬ 
rally punished. 5 * 

In 1835 it was enacted that all or any part of the duties 


\ and powers of Commissioners of Circuit might be transferred 
-by the Governors of Bengal and Agra respectively to the 
Sessions Judges. 0 

r In the year 1841 it was enacted that crimes against the 
/ State should be tried by the ordinary tribunals, and that the 
! Government might issue a commission to the Judges for their 
f t r i a l; their sentences and proceedings to be reported to the 
Nizamut Adawlut, who were to report their sentences to the 
Government for confirmation. 7 In the same year it was enacted 
that from every sentence or order in criminal trials or pro¬ 
ceedings within the limitations prescribed by Regulation IX. 
of 1793, passed by Assistants to Magistrates, Sudder Ameens, 
or law officers, one appeal should be permitted within one 
month to the Magistrates or Joint Magistrates; and from 


* Eeg. VI. 1832, s. 6. 

s Eeg. II. 1834, s. 2. 

5 Act III. 184 4, 83. 1. 3. 

^ Act V. 1841. 


2 Eeg. II. 1834, s. 2. 
4 Keg. II. 1834, s. 3. 
« Act VII. 1835. 






every sentence or order beyond such limitation, passed by a 
Magistrate or .Joint Magistrate, or Assistant to a Magistrate 
vested with special powers, one appeal should be permitted 
within one month to the Sessions .Judge; and from every such 
sentence or order of the latter, there should be permitted one 
appeal within three months to the Nizamut Adawlut, and that 
the sentences or orders passed on such appeals should be final. 1 
It was, however, also enacted- (and re-enacted in 1848), 3 that 
the Nizamut Adawlut might, whenever it should think fit, call 
for the whole record of any criminal trial in any subordinate 
Court, and pass such orders thereon as it should think fit, but 
not so as to enhance the punishment awarded, or punish any 
person acquitted, by the subordinate Court. 

In 1848 it was enacted that in cases of conviction of British 
(subjects by .Justices of the Peace in the Mofussil or Magis¬ 
trates, under the 53d Geo. III. c. 155, s. 105, an appeal 
should lie from the sentences of such Justices of the Peace or 
Magistrates, according to the same rules as are provided by 
the Regulations and Acts of Government in the case of sen¬ 
tences passed by Magistrates in the exercise of their ordinary 
jurisdiction, and cases so appealed were not to be afterwards 
liable to revision by means of a writ of Certiorari. 4 

In the same year the local Governments of both divisions of 
Bengal were empowered to appoint uncovenanted Deputy 
Magistrates capable of being* employed as Judicial Officers, 
with limited powers, under Reg. XIII. of 1797, Reg. IX. 
of 1807, or Reg. III. of 1821, in cases referred to them by 
the Magistrate, or with the full powers of a Magistrate, or 
as a Police Officer. 5 

In the year 1845 Assistant Magistrates, vested with special 
powers, were declared competent to decide cases under Act IV. 
of 1840 referred to them by the Magistrate. 6 


1 Act XXXI. 1841, a. 2. 
** Act XIX. I8f8, s. 4. 

4 Act XV. 1813. 


2 Act XXXI. 1841, ss. 3, 4. 
4 Act IV. 1843. 

8 Act XXVII. 1845. 
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In 1854 Assistants and Deputy Magistrates were empowered 
to try cases without previous reference by the Magistrate, and 
Deputy Magistrates vested with special powers were given the 
same powers as Assistants to try cases under Act IN . o 

1840. 1 

(c) Police Establishment. 

The Police establishment in the Bengal Presidency remains 
at the present day nearly in the same state as when first esta¬ 
blished by Lord Cornwallis; but some few circumstances and 

modifications may be remarked. 

In the year 1795 the Police of Benares was placed under 
the management of the Tahsildhrs, landowners and farmers, 
who were made responsible for robberies committed within the 
limits of their estates, excepting night robberies on the open 
roads or in woods. 2 In 1803 the same plan was extended 
to' the ceded provinces, 3 and in 1804 to the conquered 

provinces. 4 

The Tahsildari system being found, however, to be objec¬ 
tionable, all the above places were, in the year 1807, divided 
into Police jurisdictions, nearly in the same way as had been 
already adopted throughout Bengal, Behar, and Orissa.' 1 In 
all these instances the cities and towns were placed under the 
o-uai’d of Daroghahs and Kutwals. Ameens of Police were 
Appointed in the same year in all the Bengal provinces, for the 
apprehension of persons charged with heinous offences. 0 

A Superintendent of Police, being a covenanted servant ol 
the Company, was established in 1808, for the provinces of 
Bengal and Orissa, but more especially for Calcutta, Moorshe- 
dabad, and Dacca. This Superintendent was to possess a con¬ 
current jurisdiction with the Zillali and City Magistrates, and 
to be under the authority of the Nizamut Adawlut in Police 


2 Reg. XVII. 1793. 

4 Keg. IX. 1801, s. 9. 

4 lleg.XlI. 1807, aud lteg.XIV. 1807. 


1 Act X. 1834. 

» Keg. XXXV. 1S03. 
4 Keg. XIV. 1807. 
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matters. 1 In 1810 his jurisdiction was extended to Patna 
and at the same time a second Superintendent was appointed 
*or Benares and Bareilly. 2 11 

The duties of these Superintendents were defined and en- 
aigee in 1810, when, in addition to the management of the 
whole system of Police being- committed to their care they 
were directed to submit to the Government annual reports of 
all lohee occurrences and statements of the Police establish- 
ments m tneir respective districts. 3 

A general revision of the whole system of Police, not, how- 
e\ er, effecting any material alteration in the previous establish 
me„t took ph» in the following year, and a EegThTon ™ 

"'’’I? Hann8;t0n obsen ' es > he called “The 
ice Officers Manual in the Provinces subject to the Presi- 

F °f T lTlliS He » Ulati0n siffl fcrtW 'iefines 
he duties of the Superintendents, and the relative authorities 

and functions of the subordinate officers, who were to preserve 

ie peace wit mi the limits of their jurisdictions, to prevent so 

tdTo ronof’ll Crimi “ al '*****’ *° “W'teJ offender, 
and to leport all occurrences connected with the Police to the 

Mag.sti.ates. The DWghah was empowered holdT net 

rn cases of suspicions death, to search for stolen propZ to 

offifp,. If + i Tr ' -Mubai nr, who was the second 

olheer of the Thana, was authorised to exercise the powers 

t ested m the Dardghah m the absence of that officer, as Was 

S°. the Jamadar > or third officer, in the absence of the 
Muharnr and Baroghah. 6 The village watchmen were also 


2 Keg. VIII. 1810. 

4 Keg. XX. 1817. 

6 lteg. XX. IS 17, s. 4. 


] Keg. X. 1808. 

' Keg. XVII. 1816. 

Haringtou’s Analysis, p. 1C1, 2d edit. 
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enjoined to report to the Thanh all Police occurrences, and to 
apprehend offenders. 1 * 

No further alteration of importance took place until the year 
1829, when the office of Superintendent of Police was abolished, 
and tlie duties of the Superintendents were assumed by the Com¬ 
missioners of Circuit already described." 

In 1831 Talislldars in the ceded and conquered prounces 
were authorised to exercise the same powers as Daroglialis oi 
- Police, and all Officers of Police were to be subordinate to 

them. 3 „,, 

The Governor of Bengal, or the Lieutenant-Governor of the 

North-Western Provinces, were empowered, in the year 1837, 
to appoint Superintendents of Police for the territories under 
their‘respective Governments, who were to be guided m the 
execution of then duties by the rules contained in Regulation 
X. of 1808; and on such appointment the Commissioners of 
Circuit were to cease to exercise the powers of Superintendents 
of the Police vested in them by Regulation I of 1829, 4 and the 
said Superintendents were empowered to exercise all the powers 
exercised by the Commissioners of Circuit, in virtue of the 
authority vested in them by Section 3 of the last-mentioned 
Regulation. 

Tahsfldars having Police jurisdiction under Reg. XI. of 
1831 were, in 1854, granted controul over all Daroglialis of 
Police. The said Regulation was also extended to the province 
of Benares. 0 

2. Madras. 

(1) Origin or the Adawlut System. 

The present Madras system for the administration of justice 
is founded on that introduced during the Government of the 


1 Beg. XX. 1817, s. 21. a Beg. 1.1829. 

J Beg. XL 1831. 4 Act XXIV. 1837, ss. 1-4. 

0 Act XVI. 1854. 
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son of the great Lord Clive in the year 1802, and which was 
framed upon that of Bengal. Following the plan I have 
already traced out, I shall describe shortly, in the first place, 
the system of 1802, and then proceed to mention succinctly 
the changes that have taken place up to the present time, 
treating separately of the three departments, Civil, Criminal, 
and Police. 


(2) System of 1S02. 




s \- 




The system of 1802 presents little or no variation from that 
of Lord Cornwallis* It was determined that the offices of 
Judge and Magistrate, and of Collector of the Revenue, should 
he held by distinct persons. Native Commissioners were 
appointed, with power to try suits not exceeding in value 80 
rupees: an appeal lay to the Judge. 1 The Registers of the 
Zillah Courts had jurisdiction to try suits, original or on appeal 
from the Native Commissioners, referred to them by the judge, 

" hen the property in dispute did not exceed 200 rupees: their 
decisions were final to the amount of 25 rupees: above that 
sum an appeal lay to the Zillah Judge. 2 A summary appeal 
also lay to the Zillah Judge in cases where the Registers 
refused to admit or investigate appeals from the decisions of 
the Native Commissioners on the ground of delay or infor¬ 
mality. 3 The Zillah Courts, presided over respectively by one 
Judge, assisted by native law officers, were established in the 
various districts in which the land revenue had been settled in 
perpetuity, for the decision of civil suits. 4 The decisions of the 
Zillah Courts were final in suits.under 1000 rupees in value ; 5 

hut, when above that amount an appeal lay to the Provincial 

. . . - - ---- - - - - • v „r 
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Courts of Appeal. 6 The Provincial Courts were four in num¬ 
ber, and were to try appeals from the Zillah Courts, and 


V 4 


1 heg. XVI. 1802, ss. 2. IS. 
3 Beg. IV. 1S02, s. 12. 

5 Keg. II. 1802, s. 21. 


’ Keg. NIL 1S02, ss. (5. i), 10. 
4 Keg. II. 1802, ss. 1-3. 

6 Keg. IV. 1802, s. 12. 
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original suits referred to them by the Sudder Adawlut: their 
decisions were final in suits where the amount in dispute did 
not exceed 5000 rupees, but above that sum, and in cases 
•where they refused to admit regular appeals from the Zillah 
Courts for delay or other informality, a summary appeal lay 
to the Sudder Adawlut. 1 The Provincial Courts were also 
empowered to take cognizance of appeals which the Zillah 
Courts had refused to admit, or dismissed without investigation 
on the ground of delay, informality, or other default. 2 The 
A Sudder Adawlut consisted of the Governor in Council; 3 and 
from its decisions in civil suits of the value of,45,000 rupees 
and upwards an appeal lay to the Governor-General in 
Council. 4 

The plan introduced for the administration of criminal 
justice, was much the same as that' in Bengal. Magistrates 
and Assistant Magistrates were appointed, and were directed 
to apprehend persons charged with crimes or offences, and to 
bring them to trial; and they had powers of inflicting punish¬ 
ment in cases of abuse and assault, and petty theft, by im¬ 
prisonment, corporal punishment, or fine, which was in no case 
to exceed 200 rupees. 5 British subjects residing in the pro¬ 
vinces, and charged with criminal offences, were to be appre¬ 
hended by the Magistrates, and sent for trial to the Supreme 
Court at Madras. 6 Four Courts of Circuit were established 
for the trial of crimes and offences : 7 the Judges were to hold 
half-yearly gaol deliveries, 8 and they were empowered to pass 
sentence in capital cases, but such sentences were to be referred 
for confirmation to the Foujdary Adawlut. 9 The Foudjary 
Adawlut, or Chief Criminal Court consisted of the Governor 
and members of the Council, 10 and had cognizance of all matters 


1 Keg. V. 1802, s. 10. 

:i Reg. V. 1«02, s. 2. 

6 Reg. VI. 1802, S3. 8 , 9. 

7 Reg. VII. 1802, 3 . 2. 

9 Reg. VII. 1802, a. 27. 


2 Reg. IV. 1802, s. 12. 

* Reg. V. 1802, ss. 31—3G. 
« Reg. VI. 1802, 8. 19. 

8 Reg. VII. 1802, s. 11. 

»* Reg. VII I. 1802, b. 8. 
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relating to Criminal Justice and the Police/ and the power q/v- 


ot passing final sentence in capital cases. The Governor in 
Council was empowered to pardon convicts, or commute their 
punishment. 2 All these Criminal Courts administered the I 
Muhammadan law as modified by the Regulations. 

INo general system of Police was introduced in the Madras 
Presidency by the Regulations of 1802. The Police establish¬ 
ments in the several provinces remained of much the same 
nature as under the Native Governments. In some districts, 
the Northern Circars for instance, little more than traces of a 
regular system were discoverable, though almost everywhere 
village watchers existed, who acted under the superintendence 
of the head men of the villages. 

A Regulation was passed in 1802 for the establishment of 
a more efficient system in the Zillali of Chingleput (the Com¬ 
pany’s Jagir), one of the most ancient of the British Settle¬ 
ments on the Coromandel coast. By this Regulation, upon 
which was based the system in force throughout the Madras 
Presidency till altered in 1810, the Police of the Zillah of 
C lmgleput, then called Carangooly, was taken out of the 
ail . S 01 16 1( %ars and Kavilgars, and assigned to officers 

nominated by the East-India Company’,. Gov eminent. Po¬ 
lice Darog balls were appointed to superintend and controul 
entire divisions; Thanadars, under their orders, to superin- 
end the stations each division; »nd Watchers who w ere to 
execute the duties ot Police in the roads and villages of eacl, 
division ; the Oihcers of Police were to he subject to the 
authority ot the Judge and Magistrate of the Zillah. 8 The 
Watchmen were to apprehend offenders, and deliver them 
to the Thanadars, * 4 who were also empowered to apprehend 
wenders and send them to the Daroghalis : 5 these hitter, in 
Kilr tun b " ere likewise autliorised to apprehend suspected 


1 El 'S' VIII. 1802, s. 8. 

1 Reg. XXXV. 1802, s. 3 
6 Rf’g. XXXV. 1802, 8 . 13 


2 Reg. VIII, 1S02, s. H. 
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persons, whom they were to convey before the Magistrate, hut 
they were not to inflict any punishment. 1 

Such was the original constitution of the Courts of Justice 
and the Police in the Madras Presidency. I shall now sepa¬ 
rately enumerate the alterations that have been made in the 
various departments since the year 180~. 

(8) Altebatioks sikce 1802. 



(«) Civil Judicature. 




The first change worthy of notice in the department of Civil 
Judicature took place in the year lbOG, when Zillah Couits 
were established in the districts to which the permanent settle¬ 
ment had not been extended. 2 The constitution of the Sudder 
Adawlut was also altered and new Judges appointed j 3 and 
in the following year 4 the Governor was declared no longer to 
be a Judge of the Court. The Court has been since modified, 
and made to consist, as in Bengal, of such number of Judges 
as the Governor in Council might deem requisite. 5 6 

In 1809 a Regulation" was passed for the occasional 
appointment of Assistant Judges of the Zillah Courts, and for 
altering’ and extending- the jurisdiction of the Registers of 
r , those Courts, whose power of final decision was, however, 

abolished. 7 * The decision of a Zillah Judge, confirming on 
appeal the decree of the Register, was final; but if reversing 
the Register’s decree, or disallowing a sum exceeding 1.00 
rupees, a further appeal lay to the Provincial Court. 2 The 
: i appointment of head Native Commissioners or Sudder Ameens 

was authorised, who were to try referred causes to the amount 
of 100 rupees. 9 The decrees of the Zillah Judges were 


/> 
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3 Reg. II. 1806. 

* Reg. III. 1807. 

6 Reg. VII. 1809. 

3 Reg. VII. 1809, s. 8. 









declared, to be final in all appeals from decisions passed by the 
Native Commissioners; but an appeal was ordered to lie to 
the Provincial Courts from the decisions of the Zillah Judges, 
in all suits tried by them in the first instance. 1 (Tin this year 
the "Provincial Courts were also authorised to admit summary 
appeals from the orders of the Zillah Courts refusing to admit 
or investigate original suits on the ground of delay, infor¬ 
mality, or other default ; 2 and they were empowered to admit 
a, special appeal in all cases where a regular appeal might not 
lie to them from the decrees of the Zillah Judges, if such 
decrees appeared erroneous or unjust, or if the cause appeared 
to be of sufficient importance to merit further investigation. 3 
J.hese powers of admitting 1 special appeals by the Provincial 
Courts were also made applicable to the Sudder Adawlut with 
respect to decrees passed by the Provincial Courts not open to 
the regular appeal. 4 In the same year the Provincial Courts 
were given original jurisdiction in suits above 5000 rupees, 
which had been previously cognizable by the Zillah Courts. 5 * 
|. f 11 1 t ^ 10 Heads of Villages were appointed to be Moon- 

fcifls, with a power "‘to 'try and finally determine suits not 
exceeding 10 rupees in valueand they were also authorised 
to assemble Village Panchayits for the adjudication of civil 
suits of any amount within their village jurisdictions : the 
majority to decide. On proof of partiality the Provincial 
Courts were empowered to annul the decisions of the Pan- 
elmyits, and to refer to a second Panchayit; but if so referred 
lo a second I ancluiyit, and the second decision should agree 
with the former one, such decision was final. 7 The MoOnsiffs 
were also authorised, as_arbitrators, to determine suits for sums 
of money or other personal property not exceeding 1Q0 rupees, 
when both the parties interested voluntarily agreed to such 
arbitration. 8 In the same year Dis trict Mo onsiffs were 
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{empowered to take cognizance of suits for land and personal 
property to the amount of 200 rupees, excepting suits tor Lak- 
hi J land, when their jurisdiction was limited to suits where the 
annual value did not exceed 20 rupees. 1 ffhe decisions of the 
District Moonsiffs, in suits where the amount in dispute did not 
jexceed 20 rupees, wgre final j in Lakhiraj suits their decisions 
were final where the annual value of the land did not exceed l 
rupees / above those sums an appeal lay to the Zillah Couits.. 
"In cases of inheritance, or succession to landed property 
between Hindu or Muhammadan parties, the District Moon- 
riffs were directed to obtain an exposition of the laws from t ic 
law officers of the Zillah Courts. 3 The District Moonsiffs were 
also empowered to assemble District Panchayits for the adju¬ 
dication of civil suits of any amount, their decision to be 
appealable or final by similar rules to those above mentioned 
• as applicable to Village Panchayits. 4 5 District Moonsiffs were 
‘ also empowered, as arbitrators, to hear and determine suits 
voluntarily referred to them for real or personal property of 
the same amount as their primary jurisdiction: in such suits 
their decisions were final.? In this year the jurisdiction of 
| Sudder Ameens was extended,* in suits referred to them, to the 
amount of 300 rupees, 6 * an appeal lying from their decisions to 
the Zillah Judge*! (i he Sudder Adawlutwas in the same year 
empowered to call up from the Provincial .Courts, and try in 
the first instance, suits for 45,000 rupees and upwards,' the 
then appealable amount to the Privy Council^but which has 
been since altered, as will be mentioned in Chapter I\ r . The 
Sudder Adawlut was also authorised to admit a summary 
appeal from the Provincial Courts in all cases where such 
Courts had refused to admit or investigate suits, original or on 
appeal, on the ground of delay, informality, or other default. 


1 Reg. VI. 1816, e. 11. 

8 Reg. VI. 1816, s. 62. 

5 Reg. VI. 1816, 88. 57, 58. 

7 Reg. XV. 1816, s. 2. 
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The Provincial Courts and the Zillah .Tudg’es were in like 1 
manner, respectively, to be competent to admit summary 
appeals from the orders of the Zillah Judges or the Registers! 
and Sudder Amiens. 1 The Provincial Courts were also 1 
debarred from admitting’ reg’ular appeals from decisions passed 
by Zillah Judges, on appeals from their Registers: it was 
provided, however, that they might admit special appeals from 
the decisions of the Zillah Judges in regular appeals from ori¬ 
ginal judgments of Registers, Sudder Ameens, and Moonsiffs. 2 
At the same time all original suits tried by Provincial Courts 
* were made appealable to the Sudder Adawlut. 3 

In the year 1818 the Governor-General formally relinquished 
his right of hearing appeals from the Sudder Adawlut at 
Madras ; and a Regulation was framed on Beng. Reg. NVI. 
of 1707, for the conduct of appeals to England from the Sud¬ 
der Adawlut. 4 This will be ag’ain noticed in another place. 

I 11 1820 the 53d Geo. III. c. 155, was ordered to be in 
part promulgated at Madras, and translated into the country 
languages. Under this Statute the Company’s Courts were 
gi\ en a jurisdiction in civil suits broug’ht by Natives against 
Biitish subjects residing, trading’, or holding* immoveable pro¬ 
perty m the interior. An appeal lay . in such cases either to 
the Supreme Court or to the Sudder Adawlut. 5 

The jurisdictions of Registers, Sudder Ameens, and District 
Moonsiffs were, 111 1821, extended, respectively, to suits of the 
value of 1000, 750, and 500 rupees. 6 ) 

In 18.25 all decisions by District Moonsiffs, in suits for pro¬ 
perty in land, were made open to an appeal to the Zillah 
Courts.) 

In 1827 Auxiliary Zillah Courts were established, to be 
superintended by Assistant Judges, who, it may be here 
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remarked, have been termed, in succeeding- enactments, Sub¬ 
ordinate Judges, and not Assistant Judges. (Sudder Ameens, 
being Natives, were also appointed in such Courts, with the 
same powers as those given to Sudder Ameens by Regulation 
VIII. of 1810. The Assistant Judges had original jurisdic¬ 
tion to the amount of 5000 rupees; and they were also to try 
appeals from the decisions of the Moonsiffs. An appeal lay 
from the decisions of the Assistant Judges in suits exceeding 
1000 rupees in value, to the Zillah Courts; but above that 
amount to the Provincial Courts. .. An appeal was also directed 
to lie from the original decisions of the Sudder Ameens, and a 
special appeal from their decisions on appeals from Moonsiffs, 
to the Assistant Judges. 1 Native Judges were appointed in 
the same year to try suits referred to them by the Assistant 
Judges, but not to have jurisdiction over Europeans or Ame¬ 
ricans. 2 Special appeals were also made admissible in 1827 as 
follows: viz. from the decrees of Assistant or Native Judges, 
to the Provincial Courts; from decrees of the Provincial 
Courts on appeals from Assistant or Native Judges, to the 
Sudder Adawlut. 3 

In 18 33 the j urisdiction o f Registers was extended to 3000 
iarpees, of Sudder Ameens to 2500 rupees, and of ^District 
Moonsiffs to 1000 rupees. 4 Suit’s for Lakhiraj land were to he 
cognizable on a reduced scale as before : viz. where the annual 
value of the land was one-tentli of those amounts. 

In 1830 it was enacted that the 107th section of the 53d 
Geo. III. c. 155, which gave to British subjects in the pro¬ 
vinces a right of appeal from the Mofussil Courts to the 
Supreme Court, should cease to have effect in India; and it 
was also enacted that no person by reason of birth or descent 
should be exempted from the jurisdiction of the Company’s 
Courts,® or be incapable of being a Principal Sudder Ameen 
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(<is the Native Judges were then directed to be entitled), Sud- 
der Ameen, or Moonsiff. 1 

Summary appeals were declared, in 1888, to be admissible 
h’om the orders of District Moonsiffs refusing* to admit or 
investigate suits cognizable by them, on the ground of delay 
infoimality, 01 other default, by the Zillali Judges, Assistant 
' udges of Auxiliary Courts, and Principal Sudder Ameens. 2 

In 1843 it Avas enacted that special appeals should lie to the 
Sudder Adawlut from a11 decisions passed on regular appeals 
111 f Sub °rdinate Civil Courts, when it should appear that 
such decisions were inconsistent with law or usao* e , or the 
practice of such Courts, or involved doubtful questions of lav- 
usage, or practice. 3 In the same year a most important Act 
was passed, which placed the administration of justice in 
Madras on its present footing. By this Act the .Provincial 
Courts of Appeal were abolished, and new Zillah Courts were 
established, presided over by one Judge, to perform them func¬ 
tions, and to replace the Zillah Courts then existino*. 4 The 
original jurisdiction vested in the Provincial Courts for amounts 
o ess value than 10,000 rupees, Avas transferred to the Sub- 
ore mate Judges and the Principal Sudder Ameens f and such 
Courts were to have jurisdiction over Europeans and Ameri¬ 
cans as well as Natives. 6 (The newZiUah Courts were to 
entertain appeals from the decrees of the Subordinate Judges 
aiid Enncipal bidder Ameens, and of Sudder Ameens and 
: they Avere also authorised to refer appeals 
fropi the decisions of District Moonsiffs to the Subordinate 
d udges or Principal Sudder Ameens; and when these Judges 
were stationed at places remote from the station of the Zillah 
Judge, the Sudder Adawlut was empowered with the sanction 
of Government to order such appeals to be preferred to such 
Courts direct; but it Avas also provided that the Zillah Judo*e S 
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might call up to their own Courts appeals received by such 
Courts. 1 The Government was authorised to appoint Assistant 
Judges to the new Zillah Courts, to whom the Zillali Judges 
’ .. £> might, refer any appeals depending before them, excepting 
appeals from the Subordinate Judges and Principal Sudder 
Ameens. 2 App eals from the new Zillah Courts lay, to the 
S udder Adawlu t. 3 No Registers were assig ned, to,,,the.new 
Zillah Courts, and consequently the Registers’ Courts. no long ei 
exist. Summary appeals were directed to lie to the new Zillah 
Courts from the Sub ordinate Judges and PrincipoLSudder 
Ameens, 4 and from the new Zillah Courts to the Suddei 
Adawlut. 5 A 

In 1844 it was enacted that all suits within the competency 
of Principal Sudder Ameens and Sudder Ameens to decide, 
should be ordinarily instituted in their Courts ; but that they 
might be withdrawn at the will of the Zillah Judges, who 
might try them themselves, or refer them to any other com¬ 
petent Subordinate Court. The Zillah Judges were also 
empowered to admit summary appeals from the orders of 
Principal Sudder Ameens and Sudder Ameens rejecting 
original suits cognizable by them on the ground of any 
default. 6 

In 1853 Act III. of 1843 was repealed, and it was enacted 
that special appeals should lie to the Sudder Adawlut from any 
decision passed on regular appeal in any of the lower Courts 
on the following grounds: viz. 1. A failure to decide all the 
material points in the case, or a decision contrary to law; 2. 
Misconstruction of any document; 3. Ambiguity in the deci¬ 
sion itself ) and 4. Substantial error or defect in procedure or 
in the investigation of the case. No such special appeal was 
to lie on matter of fact. 7 
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(b) Criminal Judicature. 

The first alteration in the system of criminal judicature 
established at Madras in 1802, was in the constitution of the 
Foujdary Adawlut, which was changed in accordance with the 
provisions of the Bengal lleg’ulations with respect to the Niza- 
mut Adawlut. 1 Cln the year 1811 Magistrates were given an 
extended jurisdiction, and were empowered to inflict punish- 
ment on persons convicted by them, by imprisonment not 
exceeding one year with corporal punishment not exceeding 
thirty ratans, or by fine of 200 rupees. 2 This power was not 
to be exercised by their Assistants. 3 ^ 

Cln 1816 the offices of Zillah Magistrate and Assistant 
Magistrate were transferred from the Judge to the Collectors ' V. 
of the Zillahs and the Assistants to the Collectors and the 
Magistrates were empowered to apprehend offenders, and in 
certain cases to pass judgment, to be referred to the Foujdary 
Adawlut. 0 They were also authorised to punish persons 
guilty of petty thefts, and other minor offences, by stripes not 
exceeding eighteen ratans, imprisonment not exceeding fifteen 
days, or fine not exceeding 50 rupees; * * 6 in other cases to send 
them for trial to the Criminal Judge of the Zillah. 7 * In the 
same year the Judges of the Zillah Courts were appointed to 
be Criminal Judges of their respective Zillahs, with power to A' 
punish offenders, in some cases, with stripes not exceeding- 
thirty ratans; and, in cases of theft, in addition, with imprison¬ 
ment not exceeding six months; in other cases with fine not 
exceeding’ 200 rupees; but prisoners charg-ed with more 
serious offences, were to be committed for trial to the Courts of 
Circuit. 9 The Criminal Judges were also invested with similar 
powers to those before exercised by the Zillah Magistrates. 10 ") 
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The Zillah Magistrates were, in 1818, empowered to dele¬ 
gate the whole or any part of them authority to their As¬ 
sistants. 1 * 

By the 53d Geo. III. c. 155, s. 105, which was passed in 
1813, and which was ordered to be in part promulgated at 
Madras in 1820, Zillah Magistrates were given a jurisdiction 
over British subjects residing in the interior for assaults and 
trespasses, against Natives; then* convictions, however, in such 
cases were removable by Certiorari to the Supreme Court. 3 

In 1822 the Criminal Judges were authorised to take cog¬ 
nizance of burglar,}*, and if not attended with violence to 
punish the offenders with thirty stripes and imprisonment 
with hard labour for two years; but if accompanied with vio¬ 
lence, to commit them to the Court of Circuit. On such com¬ 
mitment the Court of Circuit was empowered to punish the 
offenders by thirty-nine stripes, and imprisonment in banish¬ 
ment for fourteen years, if the burglary were not attended with 
attempt to murder or wounding*; but otherwise, on conviction, 
the trial was to be referred to the Foujdary Adawlut, 3 The 
Criminal Judges were likewise empowered to punish for theft 
exceeding’ 50 rupees, and not attended with attempt to mur¬ 
der or with wounding*, by imprisonment with hard labour for 
two years and thirty ratans; but otherwise to refer the trial to 
the Circuit Judge. 4 * The Criminal Judges were also authorised 
in certain eases to try and punish offenders for receiving 01 
purchasing stolen goods, 3 and convicts escaping from gaol. 0 

Thefts exceeding 300 rupees were, in 1825, declared not to 

ge, who was to commit 

offenders in such cases to the Court of Circuit. 7 

The Assistant Judg es appointed under Regulation. I. of 
18*27, were constituted Joi nt Crim inal. Judges of thei r Zillahs; 
and Subordinate Collectors.exercising*.,the...powers oi Aiagis- 
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trates were directe d to be c alled Joint Magistrates. 1 The 
Native Judges appointed under Regulation VII. of 1827 were 
constituted Native Criminal Judges in the same year, and were 
ordered to be guided by the same rules as Criminal Judges, and 
invested with the same powers as Magistrates, but without juris¬ 
diction over any Europeans or Americans; 2 they were after¬ 
wards, in 1836, designated Principal Sudder Ameens. 3 In 1827 
a Regulation was also passed 4 for the gradual introduction of 
the trial by jury into the criminal judicature, and it was de¬ 
clared to be unnecessary for either the Judge of Circuit, or the 
Eoujdary Adawlut, to require a Fatwa from their law officers 
as to the guilt of the prisoner, that being established by the 
verdict of the jury.® 

In the year 1828 the use of the ratan was abolished, and 
the cat-of-nine-tails substituted; 0 and in 1830 the korahwas 
also discontinued, and a like substitution ordered. 7 Females 
were exempted from punishment by flogging in 1833. 8 

Magistrates, Criminal, Joint Criminal, and Native Criminal 
Judge s w ere, in 1832, respectively empowered to adjudge 
solitary imprisonment in all cases cognizable by them . 9 

‘• In the year 1833 Criminal, Joint Criminal, and Native 
Criminal Judges were authorised to employ the Sudder 
Ameens in the investigation and decision of criminal cases, 
except in cases committable for trial before the Court of 
Circuit ; me h Judges to have power to overrule the decisions 
of the Sudder Ameens, who were, moreover, not to have any 
jurisdiction over Europeans or Americans. 10 ^ 

In 1837 the Magistrates were authorised to send persons,! 
uot being Europeans or Americans, for trial, commitment, or 1 
confinement, to the Principal Sudder Ameens. 11 
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The Foujdary Adawlut was empowered in 1840 to dispense 
altogether with the Fatwa, but not with the Muhammadan law. 1 

I ln the year 1841 it was enacted that state offences should 

I be triable by the - ordinary criminal tribunals, but the sentences 

I and proceeding's in such cases were directed, to be reported to 
the Foujdary Adawlut, who were ag'ain to refer their sentences 
to the Government for confirmation. 2 

In 1843 sentences passed by Justices of the Peace in the 
Mofussil, or Magistrates, on British subjects residing' in the 
provinces, for assaults and trespasses ag'ainst Natives of India, 
under the 53d Geo. III. c. 155, s. 105, were made appealable 
in the reg'ular course, according' to the Regulations and Acts 
of Government, in the same manner as ordinary sentences 
passed in the ordinary exercise of a Magistrate’s jurisdiction ; 
and when so appealed, they were no longer to be liable to 
revision by Certiorari. 3 The judges of the new Zillah Courts 
established in the same year were empowered to exercise all 
the powers of the Judges of the Courts of Circuit, 4 which were 
then abolished; and they were directed to hold permanent ses¬ 
sions, for the trial of all persons accused of crimes formerly 
cognizable by the Courts of Circuit. 5 It was made competent 
to the Sessions’Judge in criminal cases, to avail himself of 
the aid of respectable Natives, or other persons in either of the 
two following ways: viz.—1. By constituting them Assessors, 
or members of the Court, with a view to benefit by their ob¬ 
servations, particularly in the examination of witnesses; or, 

2 . By employing them more nearly as a jury, to attend during 
the trial, to suggest points of inquiry, and after consultation 
to deliver in their verdict. The decision was, however, to be 
passed according,to the opinion of the Judge, whether agreeing 
with the Assessors or Jury, or not; but if in opposition to 
their opinions, it was to be referred to the Foujdary Adawlut. 6 
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nlso liad the power of overruling 1 criminal sentences of 
Sudder Ameens. 1 The criminal jurisdiction of the Zilla.li 
Courts constituted by the Regulations was transferred to the 
Subordinate Criminal Courts established under Regulations 
II. and VIII. of 1827. 2 It may be added that the Assistant 
Jud g’es constituted under Regulation II. of 1827, and who 
were to take the functions of the Criminal Judges, were, and 
are now, called Subordinate Judges. The power of the Ma¬ 
gistrates was also extended in this year, and they were 
authorised to exercise the powers vested in Criminal Judges 
by Regulation X. of 181G concurrently with the Subordinate 
Criminal Courts: 8 an appeal however was directed to lie from 
their sentences within one month to the Sessions’ Judge. 4 * 

In the year 1854 District Moonsiffs were given a criminal 
jurisdiction in petty offences and petty thefts. 6 7 

(c) Police Establishment. 

In 181G the first Regulation was passed for the organi¬ 
zation of a general system of Police throughout the territories 
subject to the Government of Fort St. George. The esta¬ 
blishments of D&roghahs and Thanadars were abolished; and 
the duties of Police were directed to be discharged by the 
Heads of V illages, aided by Karnams or Villag’e Registers, 
and I alliars and other Village Watchers; the Tahsildars or 
Native Collectors, with the assistance of Peslikars, Gumdsh- 
tahs, and establishments of Peons; Zamindars; Ameens of 
Police; Kutwals and other Peons; and the Magistrates of 

Zillahs and theft Assistants. 6 The Heads of Villa o-es were to 

© 

apprehend offenders, and forward them to the Police Officer 
of the district/ except in trival cases of abuse and assault, 
when they had a limited power of punishment by confinement 
not exceeding twelve hours. 8 The Tahsildars were to he 
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7 Reg. XI. 1816, s. 5. 


2 Act VII. 1843, s. 1. 

4 Act VII. 1843, s. 55. 
0 Reg. XI. 1816, s. 3. 

8 Reg. XI. 1816,s. 10. 
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Heads of the Police of their districts ; they were to apprehend 
persons charged with heinous offences, and after investigation, 
to forward the prisoners and a report of their proceedings to 
the Criminal Judge, 1 and in cases of trivial abuse or assault to 
inflict slight punishment, extending to a flue of one rupee or 
confinement for twenty-four hours. 2 Magistrates were in cer¬ 
tain cases to invest Zamindars with police authority, 0 and to 
appoint Ameens of Police in large towns, to be under then* 
immediate authority or that of the Tahslldars, and to be in¬ 
vested with the same powers, either as Heads of Villages or 
Tahslldars, as might be expedient. 4 The Magistrates and 
their Assistants were charged generally with the maintenance 
of the peace in their respective Zillahs. 5 

In the year 1821 Police Ameens were given a jurisdiction 
beyond the limits of the towns for which they were appointed f 
and the Magistrates were empowered to select subordinate 
officers to make inquiry into offences, hold inquests, and per¬ 
form the duties before assigned to Tahslldars and other head 
officers of Police, but without any power of inflicting* punish¬ 
ment. 7 The Heads of District Police were authorised to hear 
and determine cases of petty theft, and to inflict moderate 
punishment, extending to six stripes, on conviction, or to for¬ 
ward the offenders to the Magistrate. 8 The power of fining* 
possessed by Tahslldars was increased to three rupees. 9 The 
Heads of V illages were also empowered to punish petty thefts, 
as well as other trivial offences, by imprisonment for twelve 
hours . 10 

In 1832 the powers of Heads of District Police were 
extended to imprisonment for ten days, with labour, but they 
were no longer to inflict corporal punishment, 11 And in 1837 



I Keg. XI. 1816, s. 27. 

3 Keg. XI. 1816, s. 39. 

5 Reg. XI. 1816, s. 47. 

7 Reg. IV. 1821, a. 3. 

9 Keg. IV. 1821, a. 5. 

II Keg. XIII. 1832, a. 5, 


2 Reg. XI. 1816, s. 33. 
4 Reg. XI. 1816, s. 40. 
0 Keg. IV. 1821, a. 2. 

8 Reg. IV. 1821, a. 4. 
10 Keg. IV. 1821, a. 6. 
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the}" were also empowered to forward to the Magistrate, for 
punishment, offenders convicted of any offence cognizable by 
them, as well as petty thefts . 1 

3. Bombay. 

(1) Rise and Peogbess of the Adawlut System. 

On the acquisition by conquest, in the year 1774, of the 
islands of Salsette and Caranja, and their dependencies of 
Hog’ and Elephanta, provision was made for the government 
of the former by the appointment of a Resident, or Chief, and 
Factors, and for the latter by that of a single Resident, with 
instructions from the Presidency of Bombay that disputes 
should be decided by arbitration, until the introduction of a 
more detailed regulation. 

In the year 1794 the Court of Directors transmitted to the 
Presidency of Bombay a copy of the Regulations proposed 
by Lord Cornwallis for the internal Government of the Ben¬ 
gal Provinces. To this communication the Government of 
Bombay replied, in the following year, that they were clearly 
of opinion it would contribute greatly to the ease and happi¬ 
ness of the Natives if Courts of Adawlut were established in 
Bombay, Salsette, and Caranja. 

Previously, however, to the introduction of these Adawlut 
Courts it appeared necessary to consult the best legal opi¬ 
nions, and also to have the sanction of the Supreme Govern¬ 
ment in respect to the competency of that of Bombay to 
establish rules for the administration of justice in the above- 
named places, under the same independence, as to the interpo¬ 
sition of His Majesty’s Court, as the Judicial Regulations of 
the Governor-General in Council were with regard to the eon- 
troul of the Supreme Court at Fort William. 

Hie Advocate-General of Bengal having been consulted, 
gave his opinion that there was no objection to the establish- 



1 Act XXXIII. 1837, s. 1. 
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ment of the Courts of Justice for the islands above nallied, bv 
the concurring’ Authorities of the Supreme Government and 
that of Bombay; and accordingly, in the year 1797, the 
Governor-General in Council recommended and authorised the 
Bombay Government to constitute Courts of Civil and Cri¬ 
minal Judicature, on principles similar to those on which the 
Courts in the Presidency of Bengal had been established. 

• In the year 1799, during the Government of Mr. Duncan, 
a regular Code of Regulations was framed in compliance with 
these instructions, and in that year, and subsequently, a series 
of Courts was established on the system introduced by Lord 
Cornwallis into Bengal, as nearly as local circumstances would 
admit, with this, important distinction, however, in the admi¬ 
nistration of criminal justice, that whereas in Bengal the 
Muhammadan criminal law was alone applicable, in the Bom¬ 
bay Presidency Hindus were tried according to their own laws, 
and Christians and Parsis had the benefit of the English laws 
in all criminal cases. 1 Judges’ and Magistrates’ Courts and 
Courts of Sessions w r ere constituted at Tannali 2 and Surat; 3 
the Magistrates were authorised to inflict imprisonment not 
exceeding fifteen days, or fine extending* to 100 rupees, in 
trivial cases of abuse, assault, or affray, and to inflict thirty 
ratans, or one month’s imprisonment in cases of petty theft. 4 5 
The Registers of the Civil and Criminal Courts were invested 
with limited judicial powers to the extent of 200 rupees, but 
their decisions were not valid unless countersigned by the 
Judge; 0 and Native Commissioners were appointed for the 
trial of referred cases not exceeding 50 rupees in value, and 
to act as Arbitrators: an appeal lay from their decisions to 
the Judge/’ Over all these Courts the Governor in Council, 


1 Eeg. V. 1709, s. 36, and Eeg. III. 1S00, s. 36. 

2 Eeg. III. 1799, and Eeg. V. 1799. 

Eeg. 1.1800, and Eeg. III. 1800. 

4 Eeg. Y. 1799, as. 7, 8; Eeg. III. 1800, sa. 7, 8. 

5 Eeg. IV. 1800, s. 6. 6 Eeg. VII. 1802, sa, 2. 20. 
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iii the separate department of Sudder Adawlnt, and as Head 
of Criminal Judicature, liad a right of supervision and cou- 
tioul, an appellate jurisdiction, 1 and a power of exercising’ 
pardon or mitig’ation of punishment. 2 

The decisions of the Register at Surat were, in 1802, made 
final in suits not exceeding 25 rupees in value, above which 
sum an appeal lay to the Judge. 3 

In 1805 a Provincial Court of Appeal and Circuit was esta¬ 
blished at Baroch, consisting - of three Judges and a Register, 
and the Court of Session at Surat was abolished. 4 Judges 
and Magistrates were also appointed for the Zillahs of Baroch 
and Kaira in the same year. 5 

The great number of civil causes pending in the Adawluts 
at Surat and Baroch rendered it expedient, in 1807, to appoint 
an Assistant Judge at. the former place, and to allow of refer¬ 
ence to the Registers, both at Surat and Baroch, of suits not 
exceeding 500 rupees in value. The Judges of the same Adaw¬ 
luts were also authorised in 1808 to appoint Sudder Ameens, 
with a jurisdiction to try referred causes of the value of 100 
rupees. 0 An Assistant Register was appointed in the same 
year at Surat, with a jurisdiction extending* to suits of the 
value of 200 rupees, as well as Inferior Ameens, to whom 
petty suits under 50 rupees were to be committed. 7 

The Provincial Court at Baroch was empowered in 1808 
to hear appeals from the decisions of the Zillah Courts of Surat, 
Baroch, and Kaiio, in suits of the value of 400 rupees, that 
being the appealable amount from the decisions of the Tannah 
Adawlnt to the Sudder Adawlut. Parties dissatisfied with 
the decisions of the Court of Appeal at Baroch were allowed 


1 Reg. III. 1799, 8. 19; Reg. I. 1800, s. 19 ; Reg. VII. 1800, 8 . 8 • 
Reg. II. 1803, s. 3. 

2 Reg. V. 1799, s. 53; Reg. III. 1800, s. 53; Reg. III. 1802, s. 9. 

Reg. I. 1802, s. G, and Reg. IX. 1802, s. 2. ■ 

1 Keg. II. 1805, s. 3. s ;R €g> IL 1805; as _ 2 g 

6 Reg. II. 1808, 88. 4, 5. 7 K eg . II. 1808, s. 4. 
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to appeal again to the Sudder Adawlut, in suits of not less 
than 800 rupees in value. 1 It was also provided in the same 
year that appeals from the decisions of the Registers should 
lie in the first instance to the Zillah Judges, and thence to 
the Bar6ch Court of Appeal, in the event of the Judges’ 
decree reversing the decision of the Register to the ordinal y 
appealable amount from the Zillah Courts.* 

In 1810 the Court of Session at Salsette was abolished, and 
the jurisdiction of the Provincial Court of Circuit and Appeal 
extended; at the same time this latter Court was removed 
from Baroch to Surat, and the office of Assistant Judge at 

the latter place abolished. 3 _ 

A special Court for the trial of state offences, consisting ot 
three Judges and two Muhammadan law officers, was consti¬ 
tuted in 1812, to be under the controul of the Governor in 
Council. 4 An Assistant Register and Inferior Ameens were 
also appointed at Baroch and Kaira, and an Assistant Judge 
at the latter place, all with the same powers as those ex¬ 
ercised by the like officers at Surat. 5 Subsequently the 
powers of the Provincial Court of Appeal were more fully 
defined, and it was declared to extend in its jurisdiction over 
the Zillahs of Salsette, Surat, Baroch, and Kaira. 6 In the 
same year the powers and duties of the Sudder Adawlut, par¬ 
ticularly as regarded its jurisdiction as a Court of Appeal 
from the decisions of the Provincial Court were fully defined.' 
This, and a previous Regulation passed in this year, 8 enacted 
rules for appeals from the Sudder Adawlut to England, 
which need not here be noticed. The Provincial Court was 
authorised to admit a summary appeal, whatever might be 
the amount at issue, in all cases in which the Zillah Court 
might have refused to admit, or have dismissed without 


i Reg. II. 1808, s. 6. 
» Reg. III. 1810. 

E Reg. V. 1812. 

7 Reg. VII. 1812. 


2 Reg. II. 1808, s. 7. 
4 Reg. I. 1812. 

0 Reg. VT. 1812. 

8 Reg. IV. 1812. 
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investigation, on the ground of delay, informality, or other 
default, appeals from the decisions of the Registers’ Assist¬ 
ants, Registers or Native Commissioners. 1 The Sudder 
Adawlut was also in this year empowered to receive any 
appeal, whatever might be the amount in dispute, from the 
decrees of the Provincial Court, in appealed cases, refused or 
dismissed without investigation on the like grounds, by such 
Courts. 2 At the same period the rules for the Provincial 
Court of Circuit, and for the Superior Criminal Tribunal of 
the Governor in Council, were made more comprehensive and 
definite. 3 

In the year 1813 the Statute 53d Geo. III. c. 155, s. 105, 
made British subjects resident in the Provinces punishable for 
assaults and trespass against the Natives of India, by the 
District and Zillah Magistrates; but the convictions of such 
Magistrates were made removable to the Recorder’s Court 
by writ of Certiorari. The same Statute, by section 107, 
rendered British subjects, residing, trading, or holding im¬ 
movable property in the Provinces, amenable to the Com¬ 
pany’s Civil Courts in suits brought against them by Natives. 
A right of appeal, however, to the Recorder’s Court was 
reserved to them in cases which otherwise would be appealable 
to the Sudder Adawlut. 

In 1815 Assistant Zillah and City Judges were appointed, 
and the jurisdiction of the Assistant Registers and Native 
Commissioners somewhat extended. 4 

An alteration deserving of notice took place in the year 
1818, when the powers of the Magistrates were modified and 
defined: the office of Zillah Magistrate was transferred from 
the Zillah Judge to the Collector, the Assistant Collectors to 
be Assistant Magistrates, 5 and the .1 udges of the Zillah Courts 
were constituted Criminal Judges of their Zillalis, 6 with charge 


2 Eeg. VII. 1812, s. 10. 
4 Eeg. V. 1815. 

8 Eeg. III. 1818, s. 42, 
II 2 



1 Eeg. VI. 1812, s. 12. 

3 Eeg. VIII. 1812, and Eeg. IX. 1812. 

5 Eeg. III. 1818, S3. 2, 4. 
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of the Police at the chief stations. The Magistrates were 
to apprehend all persons charged with crimes or offences, 1 
and were empowered to punish offenders convicted fry them 
of petty offences of abuse, assault, or affrays, by imprison¬ 
ment not exceeding fifteen days, or fine not exceeding 200 
rupees, and to inflict corporal punishment not exceeding eigh¬ 
teen ratans, or imprisonment extending to one month, m cases 
of petty thefts. 2 The Criminal Judges were to take cogni¬ 
zance of charges brought before them by the Magistrates or 
their Police-officers, and to pass sentence of fine not exceeding 
200 rupees, and, in cases of theft, of imprisonment not exceec - 
ing six months, and corporal punishment of thirty ratans; m 
cases deserving of more severe punishment they were to 
commit the prisoners for trial to the Court of Circuit. The 
Superior tribunal had a controul over both Criminal Judges 
and the Court of Circuit, 4 and the sentences of the Superior 
tribunal were to be final in all cases of fine, imprisonment, 01 
corporal punishment. 5 Assistants to the Criminal Judges 
were also appointed. 0 

A general system of Police was established throughout the 
territories subject to the Bombay Government in the same 
year, 7 by which the Police, which had theretofore been con¬ 
fided to Foujdars and Tlianadars, was transferred to the 
Heads of Villages, aided by the Village Registers and 
Watchers; Kamavisdars or native district officers, with an 
establishment of Police-officers; Zamlndars; Ameensof Police; 
Kiitwals and their Peons; Magistrates and their Assistants ; 
and Criminal Judges at the Sudder stations of the Zillali 
Courts, with their Assistants. This Police system was framed 
on the same plan as that enacted by Regulation XL of 1810 
of the Madras code already noticed. 


1 Eeg. III. 1818, s. 7. 

3 Eeg. III. 1818, a. 47. 
* Eeg. III. 1818, s. 17. 

2 Eeg. IV. 1818. 


2 Eeg. HI. 1818, ss. SO, 81. 
+ Eeg. III. 1818, s. <35. 
o Eeg. III. 1818, a. 43. 
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In 1819 Hindus were glinted the benefit of their own law 
in trials for state offences, the Special Court having previously 
only administered Muhammadan law. 1 

In the year 1820 several important changes took place : 
the Provincial Court of Appeal was abolished/ and the Sudder 
Adawlut was transferred from Bombay to Surat, and was 
made to consist of four Judges/ a Register, and an Assistant 
Register, and law officers, and confirmed in all its former 
powers. It was directed that a special appeal should lie to the 
Sudder Adawlut from the decisions of the Zillah Courts, in all 
cases where such decisions were inconsistent with the laws 
or usages, or with judicial Precedent,. or where it mig ht, 
appear that there was a want of jurisdiction, or that there 
was a failure of justice. 4 The Sudder Adawlut was also 
•empowered to receive summary appeals from the Zillali 
Courts, in all cases in which the latter might have refused 
to admit an original suit or regular appeal, or dismissed it 
without investigation, on the ground of delay, informality, or 
other default.'* The office of Assistant Zillah Judge was also 
done away with/ and appeals were ordered to he to the Zillah 
Courts from all decisions of their Registers. * * 7 The Registers 
were empowered to try and determine appeals from Sudder 
Ameens oi ".Native Commissioners, and to try and decide any 
suits above 500 rupees and not exceeding 1000 in value, 
referred to them by the Zillah Judges: an appeal lay in such 
referred suits to the Sudder Adawlut. The Registers were also 
authorised to try appeals, referred as above, from decisions of 
ether Registers, in suits under 500 rupees. 8 In certain cases 
additional Registers were appointed to the Zillah Courts, who 
were also to be additional senior Assistants to the Criminal 


1 Reg. x. 1819. 

3 Reg. y. 1820, a. 4. 

5 Reg. V. 1820, a. 30. 
7 Reg. VI. 1820, s. 3. 


2 Reg. Y. 1820, s. 2. 

4 Reg. V. 1820, a. 29. 

8 Reg. VI. 1820, a. 2. 

8 Reg. VI. 1820, 8. 6. 
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Judges. 1 In the same j’ear the powers and functions ot the 
Provincial Court of Circuit and the Superior tribunal were 
united in a Court to be called the Sudder Foujdary Adawlut, 
to be established at Surat, to consist of four Judges- assisted 
by law and ministerial officers, and to be empowered to take 
cognizance of all matters relating to Criminal Justice and the 
Police, and to call for the proceedings of the Criminal Judges 
or Zfflah Magistrates. * 3 The Judges were to go Circuit, and 
to hold two general gaol deliveries annually, one Judge to go 
the Circuit of all the Zillahs; 4 and their sentences were to be 
final, excepting’ in sentences of death or imprisonment foi life, 
when they were to be referred to the Sudder Foujdary 
Adawlut. 5 The Criminal Judges were authorised to pass 
sentence of imprisonment, with or without labour, for a term 
not exceeding seven years ; but all sentences of imprisonment 
for more than two years were to be referred to the Sudder 
Foujdary Adawlut. 6 

(2) SYSTEM OF 1827. 

All the Bombay Regulations passed previously to the year 
1827, with the exception of a few relating to customs and 
duties, were rescinded in that year, and the system of Judica¬ 
ture was entirely re-modelled in the code by which they were 
superseded; the groundwork, however, still remained the same, 
the new code being based upon the Bengal Regulations of 
1793. The plan for the administration of justice which existed 
before 1827 had been formed under many difficulties, arising 
from local circumstances, and was found to be both compli¬ 
cated and insufficient; the new code, therefore, which was 
introduced by the Honourable Mountstuart Elphinstone, and 
was almost the closing act of his talented and efficient Govern- 


1 Reg. VI. 1S20, a. 8. 

3 Reg. VII. 1820, 8. 10. 

s Reg. VII. 1820, s. 17. 


2 Reg. VII. 1820, ss. 2—5. 
* Reg. VII. 1820, b. it. 

6 Keg. VII. 1820, s. 48. 
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went, must be regarded as forming an important era in .the 
history of the Bombay Presidency. 

Ihe system of 1827, which, with some few alterations, exists 
at the present time, was substantially as follows 

Native Commissioners were appointed in each Zillah for 
trying- and deciding civil suits, between 600 and 5000 rupees, 
where the parties were neither Europeans nor Americans. 1 
Ihe Zillah Judges were empowered to refer original suits to 
the Native Commissioners, according to the amount in dis¬ 
pute. 3 In all cases an appeal lay to the Judge, whose deci¬ 
sion was final; 3 but he might refer the appeal to a Senior 
Assistant Judge, in which case the latter’s decision was final 
if affirming the decision of the Court below; but if otherwise, 
an appeal lay to the Zillah Judge. 4 Zillah Courts were esta¬ 
blished, each to be presided over by one Judge.® An appeal 
lay from all their decisions in original suits to the Sudder 
Dewanny Adawlut; 6 but if the suit in the Zillali Court were 
against a British-born subject, residing, trading, or occupying 
immovable property in the Zillah, he might appeal to the 
oupreme Court, instead of to the Sudder Dewanny Adawlut 
as provided by the 63rd Geo. III. c. 155, s. 107. 7 Special 
appeals were allowed from the decrees of the Zillali Courts to 
the Sudder Dewanny Adawlut when such decrees were con- 
lai) o le filiations, or inconsistent with usage, or the 
Hindu or Muhammadan laws, or when they invoked points 
of general interest not previously decided in the Sudder 
Dewanny Adawlut. The Sudder Dewanny Adawlut was 
authorised to admit summary appeals from the decrees of the 
^dlali Judges, or any inferior Court, which might have been 
rejected by the Zillah Judge on account of having been pre¬ 
sented after the limited period, or on any other ground. 8 


3 Reg. II. 1827, s. 37. 

4 Reg. IV. 1827, s. 72. 


1 Reg. II. 1827, S3. 37. 43. 

3 Reg- tV. 1827, s. 72. 

6 Reg- D- 1827, s. 16. 

' ? g ‘ 5.* 1S27, s - 5; Ee S- IV - 1827, ss. 72. 74. 
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Assistant Zillah Judges were appointed 5 and where more than 
one, they were specified as Senior and Junior. The Senior As¬ 
sistant Judges were to try suits, original or on appeal, referred 
to them by the Zillah Judge, not exceeding 5000 rupees in 
amount; and the Junior Assistant Judges, suits within the 
limit of 500 rupees . 1 Appeals from the decisions of Junior 
and Senior Assistant Judges lay in all cases to the Zillah 
Judge, whose decision was final, with the exception that in 
case of appeals from original decisions of Senior Assistant 
Judges, if the Zillah Judge differed in opinion, a further appeal 
within certain restrictions, lay to the Sadder Dewanny Adaw- 
lut . 2 Where the Senior Assistant Judge affirmed a decision 


in appeal from a lower Court, referred to him by the Judge, his 
decision was final; otherwise an appeal lay to the J udge, whose 
decision was final ; 3 the Zillah Judge was also competent to 
admit special appeals from decrees passed on appeal by Senior 
Assistant Judges . 4 The Chief Civil Court of Appeal, styled 
the Sudder Dewanny Adawlut, and consisting of three or more 
Judges, a Registrar, Assistant Registrars, and law officers , 5 
was to hear appeals from the Zillah Courts; and was also com¬ 
petent to call for all proceedings of the lower Civil Courts . 0 
From the Sudder Dewanny Adawlut an appeal lay to the King 
in Council , 7 as will be hereafter noticed. It was also enacted that 
in any Court in which an European presided, he might derive 
assistance from respectable Natives, who should be employed 
as a Panchayit, or sit as assessors, or more nearly as a jury, 
the decision being, however, vested in the presiding authority.® 
The system of criminal judicature introduced at Bombay in 
the year 1827 comprises the establishment for the administra¬ 
tion'of Police; and the two branches are so interwoven one 
with another, that it becomes difficult to draw a line of separa- 


1 Reg. II. 1827, s. 28. 

* Reg. IV. 1827, s. 72. 

6 Reg. II. 1827, 83.1, 2.11. 13. 

7 Reg. IV. 1827, s. 100. 


2 Reg. IV. 1827, s. 72. 
* Reg. IV. 1827, s. 99. 
« Reg. II. 1S27, s. 5. 

8 Reg. IV. 1827, s. 24. 
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between them. The apprehension of offenders, and the 
punishment of trivial offences, were given exclusively to the 
Magistrates and Officers of Police. 1 The Zillah Judges were 
made Criminal Judges in their respective Zillahs, for the trial 
of persons committed for that purpose by the Police Magis¬ 
trates charged with crimes or offences of a less heinous nature 
than those reserved for the Court of Circuit. 2 The Assistant 
Zillah Judg’es were made Assistant Criminal Judges. 3 The 
Criminal Judges were empowered to inflict solitary imprison¬ 
ment for six months, or to imprison with hard labour for seven 
years, and to inflict fifty stripes, or disgrace, fine, or personal 
restraint: sentences of imprisonment for more than two years 
were, however, to be referred to the Sudder Foujdary Adawlut. 
Senior Assistant Criminal Judges were limited in their powers 
to sentencing to imprisonment with labour for two years, and 
the infliction of thirty stripes, fines, disgrace and personal 
restraint: Senior Assistants were sometimes to be vested with 
the same powers as Criminal Judges. Junior Assistant Cri¬ 
minal Judges were only empowered to imprison, without 
labom*, for two months, and to inflict fines and personal 
restraint. 4 The Criminal Judges were authorised to take into 
their own hands the trial of cases referred to their Assistants, 
and to mitigate or annul, but not enhance, their sentences. 
They were also empowered to employ their Assistants in the 
preparation of cases for trial by themselves. 5 A Court of Cir¬ 
cuit was established, to be held by one of the Judges of the 
Sudder Foujdary Adawlut in rotation, at the Sudder station 
of each Zillah, for the trial of heinous offences not being com- 
mitted against the State: this Court was to hold half-yearly 
sessions/ and was to pass final sentences, excepting those of 


1 Reg. XII. 1S27, a. 9. I have ranged the Magistrates and their subor¬ 
dinates in the Bombay Presidency under the head of Police, because in the 
Bombay Regulations they are called Police Magistrates, which is not the 
case in the other Presidencies; but the distinction is immaterial. 

2 Reg. XIII. 1827, s. 7. 3 Reg. XIII. 1827, s. 8 

4 Reg. XIII. 1827, s. 13. 5 Beg. XIII.' 1827, s 12 

Reg. XIII. 1827, s. 5. 
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death, transportation or perpetual imprisonment, in which 
cases, the sentences required the confirmation of the Sadder 
Foujdary Adawlut. 1 A Special Court was also established for 
the trial of political offences, to consist of three Judg'es, to be 
selected from those of the Sudder Foujdary Adawlut and the 
Zillah Courts: their proceedings were to be forwarded to the 
Governor in Council. 2 The Sudder Foujdary Adawlut, or 
Court of Supreme Criminal Jurisdiction, consisted of the 
same Judges as the Sudder Dewanny Adawlut, 3 and was 
empowered to superintend the administration of Criminal 
Justice and Police, to revise trials, 4 and to pass final sentences 
of death, transportation and perpetual imprisonment. The 
Governor in Council had a power reserved of granting- par¬ 
dons or mitigation of punishment. 3 All these Criminal Courts 
were authorised to call in the assistance of Natives, as in the 
Civil Courts; 6 and the law which they administered was set 
forth in a Regulation defining crimes and offences, and specify¬ 
ing the punishments to be inflicted for the same. 7 

The duties of the Police were, in the year 1827, directed to 
be conducted by the Judge and Collector of each Zillah, under 
the respective designations of Criminal Judge and Zillah 
Magistrate j the District Police-officers; and the Heads of 
Villages. 8 The Heads of Villages, with their Police establish¬ 
ments, were to be under the controul of the District Police- 
officers and Magistrates ; 9 and they were empowered to appre¬ 
hend offenders and send them to the District Police-officers, 10 
to hold inquests, 11 and, in cases of abuse or assault, to inflict 
imprisonment not exceeding twenty-four hours. 12 The District 
Police-officers were under the immediate controul of the Zillah 
Magistrates: they were enjoined to apprehend offenders, and 
forward them to the Magistrate, 13 to investigate serious offences, 


I Reg. XIII. 1827, a. 21. 
3 Reg. XIII. 1827, a. 2. 

s Eeg. XIII. 1827, a. 31. 
7 Keg. XIV. 1827. 

9 Reg. XII. 1827, a. 48. 

II Keg. XII. 1827, s. 52. 
13 Keg: XII. 1827, s. 3. 


3 Reg. XIII. 1827, s. 4. 

4 Reg. XIII. 1827,8. 27. 
6 Reg. XIII. 1827, s. 38. 
8 Reg. XII. 1827, a. 1. 

10 Reg. XII. 1827, s. 50. 

12 Eeg. XII. 1827, s. 49. 
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and to hold inquests; 1 and they also had the power of punish¬ 
ing- trivial cases of theft, abuse, assault, or resistance to public 
officers, by fine not exceeding five rupees, or confinement for 
eig-ht days. 2 The Magistrates and their Assistants were 
empowered to apprehend all persons charged with crimes or 
offences. If such persons were British subjects residing in 
the provinces, they were to he sent for trial to the Bombay 
Court of Judicature; and if offenders against the State, they 
were to be kept in custody, and the case reported to the 
Governor in Council; 3 all other persons they were authorised 
to try, and to punish by fine, imprisonment without labour fox- 
two months, to be enforced by the Criminal Judge, or flogging 
not exceeding thirty stripes, or to forward them to the Cri¬ 
minal Judo-e. 4 The Police Jurisdiction of the Criminal Judge 
extended over the town in which the Adawlut was situated, 
and a certain space around; and to him was given the exclu¬ 
sive superintendence of the Police throughout the Zillali. 5 

The general superintendence of the Police was vested in 
the Sudder Foujdary Adawlut. 6 

This plan for the administration of justice and the Police 
was the result of a revision of the former Regulations, and 
may be considered as the basis on which the present system 
has been erected. Some alterations have since taken place, 
which it will be necessary to enumerate. 


(3) Alterations since 1827. 

(a) Civil Judicature • 

The first change of any importance in the system above 
described was the establishment in 1828 of a Court of Appeal 
for the Guzerdt Zillahs/ subordinate to the Sudder Dewanny 
Adawlut; and the removal of the latter Court from Surat to 


1 Reg. XII. 1827, s. 44. 

Reg- XII. 1827, s. 10. 

5 Reg. XII. 1827, s. 2. 

7 Reg. YU. 1828, s. 1. 


2 Rog. XII. 1827, 3. 41. 

4 Reg. XII. 1827, as. 12,13. 
6 Reg. XIII. a. 27. 





the Presidency.' This Court of Appeal consisted of three 
Judges, and took the place of the Sudder Dewanny Adawlut 
in respect of Appeals from the Zillah Courts at Guzerat.* A 
regular appeal lay from its decisions to the Sudder Dewanny 
Adawlut, when the decisions of the Zillah Courts were altered 
or reversed; and where such decisions were confirmed, when 
the amount at issue, or damages claimed, exceeded 5000 
rupees. 3 Special appeals were to he open from the decrees of 
the Provincial Court to the Sudder Dewanny Adawlut, under 
the rules previously in force respecting* special appeals. 4 

This Court of Appeal was abolished in 1830, and the juris¬ 
diction of the Native Commissioners was extended to the cog¬ 
nizance of all original suits, aud suits referred to them by the 
Judge or Assistant Judge at a detached station, excepting 
where public officers or Europeans or Americans were parties, 
in which case they were to be tried in the first instance by the 
Judge, or referred by him to his Assistants. 5 Senior Assistant 
Judges at detached stations were empowered to hear appeals 
from their decisions in suits not exceeding 5000 rupees in value; 
and the Government was authorised to grant the same powers 
to try such appeals to the Senior Assistant at the Sudder station 
when the state of judicial business required it. 0 Decisions on 
appeals from the Native Commissioners, tried before the 
Judge, or the Assistant Judge at a detached station, or before 
the Assistant Judge at a Sudder station, who might have juris¬ 
diction granted him for trying* such appeals, were to be open 
to appeal to the Sudder Dewanny Adawlut, when if the decree 
of the Native Commissioner were confirmed, the sum adjudged 
or at issue exceeded 3000 rupees j or if modified or reversed, 
the sum disallowed or at issue exceeded 1000 rupees. 7 A special 
appeal was also declared to be open to the Sudder Dewanny 


1 Reg. VII. 1828, Preamble. 
3 Eeg. VII. 1828, s. ID. 

* Eeg. I. 1830, ss. 1. 5. 

1 Keg. II. 1830, a. 1. 


2 Reg. VII. 1828, s. 5. 

1 Eeg. VII. 1828, s. 20. 
6 Keg. I. 1830, a. 4. 



CIVIL JUDICATURE - BOMBAY. 


100 


Adaivlut in all cases under the rules previously in force with 
regard to special appeals. 1 

In the following year some important alterations were made 
with regard to appeals. Decisions passed by Assistant Judges at 
Sudder stations upon appeals from the Native Commissioners 
were declared to be open to a further appeal to the Zillah 
Judge, if the decision of the Assistant Judge confirmed that 
of the Native Commissioner in suits not exceeding 2000 rupees, 
and altering or reversing it in suits not exceeding 1000 rupees; 
but above those sums the appeal lay to the Sudder Dewanny 
Adawlut. The decision of an Assistant Judge at a detached 
station, if confirming that of the Native Commissioner, was 
final in suits not exceeding* 1000 rupees j but if reversing* such 
decision, it was final only to the amount of 500 rupee's. A 
special appeal to the Zillah Judge was reserved in suits below 
those amounts: suits above such Assistant Judge’s final juris¬ 
diction, but not exceeding* 5000 rupees, were re-appealable to 
the Zillah Judge: if above 5000 rupees, to the Sudder Dewanny 
Adawlut. The Zillah Judge’s decision on cases appealed to 
him was final, except by means of special appeal to the Sudder 
Dewanny Adawlut, 2 3 Suits tried in the first instance by As¬ 
sistant Judges, as coming within the exceptions already men¬ 
tioned respecting the jurisdiction of the Native Commissioners, 
were made appealable to the Zillah Judge, whose decision was 
final if confirmatory and in suits not exceeding 5000 rupees; 
but if otherwise, an appeal lay instead to the Sudder Dewanny 

fla'u lut. In the same year the office of Native Commis- 
sioner was ordered to comprise three gradations, and the officers 
holding* them were directed to be styled respectively Native 
Judges, Principal Native Commissioners, and Junior Native 
Commissioners. 4 The Native Judges were to have cognizance, 
m addition to original suits of any amount, of appeals referred 
to them from original decisions of the two classes of Native 


1 Keg. II. 1830, s. 2. 

3 Keg. VII. 1831, 8. 4. 


2 Eeg. VII. 1831, s. 3. 

* Eeg. XVIIL 1831, s. 1. 
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Commissioners, in suits not exceeding-100 rupees; and the 
jurisdiction of the Principal and Junior Native Commissioners 
was limited to the cog-nizance by them of suits original, or 
referred to them, to the amounts respectively of 10,000 and 
5000 rupees. 1 

The right of appeal from the Mofussil Courts to the Su¬ 
preme Court, vested in British subjects by the 53d Geo. III. 
c. 155, s. 107, was abolished in 1836; and it was also enacted 
that no person, by reason of birth or descent, should be exempt 
from the jurisdiction of the Company’s Courts, 2 or be incapable 
of being a Principal Sudder Ameen, Sudder Ameen, or Moon- 
siff, as the Native Judges and Principal and Junior Native 
Commissioners were then ordered to be designated. 8 

All suits in regard to tenures, and the interest connected 
therewith, and all suits respecting the right to possession of 
lands, or of the Watans of hereditary district or village officers, 
were, in the year 1838, directed to be brought in the Courts 
of Adawlut, and not in the Revenue Courts; and the Sudder 
Dewanny Adawlut was empowered to refer to the proper 
Court, proceedings which might have been taken in any Court 
not having jurisdiction. 4 

It was enacted in 1843 that special appeals should lie to 
the Sudder Dewanny Adawlut from all decisions passed on 
regular appeals by the subordinate Civil Courts, when incon¬ 


sistent with law or usage, or the practice of such Courts, or 
involving doubtful questions of law, usage, or practice.® 

In 1844 it was enacted that all suits within the competency 
of a Principal Sudder Ameen or Sudder Ameen to decide 
should ordinarily be instituted in the Courts of those officers; 
but that they might be withdrawn at the discretion of the 
Zillah Judges, who might try them themselves, or refer them 
to any competent subordinate Court. The Zillah Judges 
were ulso authorised to admit summary appeals from the 


1 Beg. XVIII. 1831, s. 3. 

Act XXIV. 1836, ss. 2,3. 
1 Act in. 1843, s. 1. 


3 Act XI. 1836, S3. 4, 5. 
* Act XVI. 1838. 
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of Principal Sudder Ameens and Sudder Ameens re¬ 
jecting’ original suits cognizable by them. 1 

Joint Zillah Judges were appointed in 1845, to have the 
same powers and concurrent jurisdiction with the Zillah 
Judges, in cases received by them from those Judges. 2 

In 1853, Act III. of 1843 was repealed and it was enacted 
that special appeals should lie to the Sudder Court from any 
decision passed on regular appeal in any of the inferior Courts 
on the following grounds: viz. 1. A failure to decide all 
the material points in the case, or a decision contrary to law j 

Misconstruction of any document j 3. Ambig’uity in the 
decision itself j and, 4. Substantial error or defect in procedure 
or in the investigation of the case. No such special appeal 
was to lie on matters of fact. 3 

(i 

(b) Criminal Judicature. 

In 1828 a Provincial Court of Circuit was established for 
the Zillahs in the Province of Guzerat, to have the same 
powers and duties as, but to be subject to, the Sudder Fouj- 
dary Adawlut, 4 * which was removed to the Presidency. Sen¬ 
tences ot death, transportation or imprisonment for hie, passed 
b\ the Court ot Circuit, were to be referred to the Sudder 
Foujdary Adawlut.® 

Inis Provincial Court ot Circuit was abolished in 1830, 
and the powers of Sessions Judges and Court of Circuit were 
given to the Criminal Judges, 6 and the Assistant Criminal 
•Judges were appointed Assistant Sessions Judges. 7 Visiting 
Commissioners ol Circuit were at the same time appointed, for 
holding* State trials, and trials of a peculiar and aggravated 
nature, 8 with all the powders of the Court of Circuit and of the 



1 Act IX. 1844, S3. 1, 2. 4. 

3 Act XVI. 1853. 

5 Reg. VIII. 1S28, s. 15. 

7 Reg. III. 1830, s. G. 


2 Act XXIX. 1845. 

4 Reg. VIII. 1828, s. 8. 

6 Reg. III. 1830, ss. 1, 2, 3. 
8 Reg. III. 1830, ss. 0, 10. 
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Special Court. 1 In the same year the Criminal Judges were 
directed to be styled Sessions Judges. 2 

An additional Judicial Commissioner of Circuit was ap¬ 


pointed in 1833. s 

Appeals from the Special Court for the trial of political 
offences, which formerly lay to the Governor in Council, 
were, in 1837, transferred to the Foujdary Adawlut, whose 
sentence was, however, required to he confirmed by the 
Government. 4 

In 1839 all sentences passed by Assistant Sessions Judges, 
whereby convicts became liable to imprisonment for more 
than two years, were directed to be confirmed by the Ses¬ 
sions Judges, and a reference to the Sudder Foujdary Adawlut 
was not to he necessary. 0 

In the year 1841 it was enacted that crimes against the 
State should be cognizable by the ordinary tribunals; but 
that the sentences and proceedings of the Courts in such 
trials should be reported to the Sudder Foujdary Adawlut, 
who again were to refer their sentences to the Government 
for confirmation. 0 

In 1845 it was enacted that an}- person convicted of 
adultery by any of the East-India Company’s Courts in the 
Bombay Presidency should he sentenced to fine or impri¬ 
sonment, or both, at the discretion of such Courts: no woman 
to be prosecuted for such offence but by her husband; and 
no person to be admitted to prosecute any man hut the 
husband of the woman with whom such man was alleged 
to have committed adultery. 7 

Joint Sessions Judges were appointed in 1845, to have 
the same powers and concurrent jurisdiction w ith the Zillali 


1 Reg. III. 1830, a. 11. 
s Beg. YIII. 1833. 
s Act XIX. 1839. 
l Act II. 1845. 


2 Beg. IY. 1830, s. 2. 

4 Act XXXVII. 1837. 
6 Act V. 1841. 
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Sessions Judges, excepting that they should not receive ori¬ 
ginal complaints, but transact such criminal business only as 
they might receive from the Sessions Judges. 1 

In the year 1852 the Governor in Council was authorised 
to empower any one of the Judges of the Sudder Foujdary 
Adawlut to exercise all the powers of a Judge on Circuit, 
or of a visiting or Judicial Commissioner, and all or any of 
the powers or duties now vested in, and exercised by the 
Court of Sudder Foujdary Adawlut. 4 

( c) Police Establishment. 

In the year 1828 the Assistant Criminal Judges stationed 
elsewhere than at Sudder Stations were invested with Police 
powers, and the Zillah Magistrates were directed to refer 
cases to them, instead of to the Criminal Jud<re. 3 6 

Several important changes took place in 1830. The Cri¬ 
minal Judges were divested of their Police- powers, which 
w ere transferred to the Magistrates, with an exception, how¬ 
ever, of the Judge of the City and Sudder station of Surat 
the penal jurisdiction of the Magistrates and their Assistants 
ivas extended to fine and imprisonment with hard labour for 
one ) ear; all sentences of Assistant Magistrates of imprison¬ 
ment above three months were, however, to be confirmed by 
the Magistrate, who was also to have a power of revision of 
all their sentences. District Police-officers were empowered 
to punish petty offenders by fine not exceeding fifteen rupees, 
and confinement not exceeding* twenty days. 0 Subsecjuently 
Sub-Collectors were given the same Magisterial powers and 
penal jurisdiction as Collectors; 7 and they were afterwards, 
in 1831, directed to be entitled in such capacity Joint Magis- 


1 Act XXIX. 1845. 

3 Reg. XII. 1828. 

5 Reg. IV. 1830, s. 3. 
7 Reg. V. 1830, s. 2. 


2 Act XXIX. 1852. 

4 Reg. IV. 1830, a. 1. 

6 Reg. IY. 1830, a. 5. 
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trates. 1 In the same year Zfflah Magistrates were autho¬ 
rised to punish by solitary imprisonment for one month 3 2 and 
the visiting Judicial Commissioners were empowered to annul 
any sentence passed by a Zillah Magistrate. 3 

Joint Police-officers were appointed in the year 1833 in 
certain larg'e towns, who were invested with a similar autho¬ 
rity and jurisdiction to that of the District Police-officers, and 
were made subordinate to the Native Collectors. 

In 1835 the Governor of Bombay was authorised to 
appoint any military officer to be a Magistrate in one or 
more Zillahs, and to confer on Assistant Magistrates any 
of the powers of a Magistrate. 5 

Mahalkans, or other officers exercising their functions, 
were, in the same year, made eligible to be invested by the 
Governor in Council with the same police poueis within the 
towns and villages under their charge, as Distiict Police- 
officers. 0 

In 1843 sentences passed by Magistrates on British sub¬ 
jects residing in the provinces for assaults and trespasses 
airainst Natives of India were made appealable, in the same 
manner as sentences passed by them in their ordinary juris¬ 
diction ; and when so appealed, they were no longer to be 
removable by Certiorari to the Queen’s Court. 7 

In the year 1840 the Police jurisdiction of the City and 
Sudder station of Surat was vested in the Magistrate of the 
Zillah, in the place of being under the controul of the J udge 
and his Assistants. 8 

In 1851 the authority given to the Governor of conferring 
the powers of Magistrates on Assistant Magistrates was 
abolished, and he was empowered to appoint to any Zillah, 
uncovenanted Deputy Magistrates, either to exercise the 


1 Keg. VIII. 1831, s. 1 . 
s Keg. VIII. 1831, s. 5. 
5 Act XIV. 1835. 
i Act IV. 1848. 


2 Reg. VIII. 1831, s. 2. 
* Reg. III. 1833, s. 1. 

« Act XX. 1835. 

8 Act V. 181(5. 
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powers of a covenanted Assistant under Regulation XII. of 
1827, Regulation IY. of 1830, and Regulation VIII. of 
1831, of the Bombay Code, and Act XXV. of 1839; or the 
full powers of a Magistrate, or as an officer of Police. 1 

In the year 1852, the Governor in Council was authorised 
to empower Patels and other Heads of Villages to try 
minor offences. 2 

In the same year the Sudder Foujdary Adawlut was 
relieved from the superintendence of the Police, and it was 
vested in the Governor in Council, who might appoint such 
persons as he might think fit. 3 

In 1855 the appointment of Joint Police-officers was no 
longer restricted to certain towns, but they were to be 
appointed to any district the Governor in Council might 
think fit. 4 

Having thus traced the progress of the Judicial systems at 
the three several Presidencies, from their origin to the present 
time, I shall, in the following division of this Chapter, describe 
shortly the past and present jurisdiction of the Sudder and 
Mofussil Courts, and enumerate the various law's therein 
administered, concluding the account of these Courts by a 
summary statement of them actual constitution. 

4. Jurisdiction of the Sudder and Mofussil Courts, 
and tiie Laws administered therein. 


(1) Civil Jurisdiction. 


The civil jurisdiction of the Courts established by the 
Honourable East-India Company originally extended over 
Natives only, British subjects never then residing in the 
provinces, except in their official capacities. 


1 Act IV. 1851. 

3 Act XXVIII. 1S52. 


2 Act XXVII. 1852. 
* Act XV. 1855. 
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In the year 1787, however, it was declared, that whenever 
British subjects and others, "not being- amenable to the juris¬ 
diction of the Dewanny Courts,” should institute a suit, m 
such Courts against any person duly amenable to them, ie> 
should enter into a bond declaring themselves to be subjec o 
their jurisdiction in respect of such suits, and m mg 
selves to abide by their award or decree. , 

By Regulations subsequently passed, it was enacted that 
the jurisdiction of the Company’s Courts should extend ovei 
all Natives and other persons not British subjects, aild a so 
over such British subjects (excepting King’s officers, and the 
covenanted civil servants of the Company and their military 
officers) as were suffered to reside at a distance from the 
seat of Government, on entering into a bond rendering them¬ 
selves amenable to the Company’s Courts in civil suits insti¬ 
tuted against them by Natives or others, not British subjects, 
in which the amount claimed did not exceed 500 rupees.' 

In the year 1813 it was enacted by Act of Parliament 1 2 3 4 that 
British subjects residing, or trading, or holding immovable 
property at a distance of more than ten miles from the 
Presidencies, should be subject to the jurisdiction of the Courts 
of the East-India Company in civil suits and matters of 
revenue, in like manner as the Natives of India, except that, 
in cases where an appeal would lie to the Company’s Court 
exercising the highest appellate jurisdiction, such British sub¬ 
jects were to he allowed to appeal instead to the King’s Courts 
at the Presidencies. The same Statute also gave a jurisdiction 
to Magistrates in cases of small debts not exceeding 50 rupees 
due from British subjects to Natives, and contracted without 


1 Beng. Jud. Reg. VIII. 1787, s. 38. 

2 Beng. Reg. III. 1793. s. 7. Mad. Reg. II. 1802, s. 4. Bomb. Reg. 
III. 1799, s. G; Bomb. Reg. T. 1800, s. G; Bomb- Reg. II. 1827, s. 21. 

3 Beng. Reg. III. 1793, s. 9 ; Beng. Reg. XXVIII. 1793, 8. 2. Mad. 
Reg. II°1802, s. G. Bomb.Reg. III. 1799, s. 8 ; Bomb. Reg. I. 1S00, s. 8. 

* 53d Geo. III. c. 155, a. 107. 
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the jurisdiction of the several Courts of Requests established at 
Calcutta, Madras, and Bombay respectively. 1 * 

The Native Judicial Officers at all the Presidencies, previ¬ 
ously to the year 1836, had no jurisdiction over Europeans or 
Americans in any civil suits, such persons being amenable only 
to the Courts presided over by European Judges.* 

In the year 1836 Principal Sudder Ameens, Sudder Ameens, 
and Moonsiffs, who might be British-born subjects or their 
descendants, were declared to be subject to the jurisdiction of 
the Company’s Courts for all acts done by them as such, and 
to be liable to the same proceeding* as though they were not of 
British birth or descent. 3 

In the same year, and afterwards in 1839, 1843, and 1850, 
Acts were passed which caused great dissatisfaction at the 
time, but the justice and good policy of which will hardly be 
questioned by any but those actuated by interested motives. 
The right of appeal to the Supreme Courts of Judicature, which 
had been previously reserved to British subjects under the 53d 
Geo. III. c. 155, s. 107, was abolished, 4 and it was enacted, 
in comprehensive terms, that thenceforth no person whatever 
should, by reason of place of birth, or by reason of descent, be, 
in any civil proceeding whatever, excepted from the jurisdic¬ 
tion of any of the Company’s Civil Courts. 5 


1 53d Geo. III. c. 155, s. 10G. By the 4th Geo. IV. c. 81, s. 57, and 
the 3d & 4th Viet. c. 3/, s. 54, officers and soldiers, being British subjects, 

vrere excepted from the operation of this rule. 

3 Bong. Eeg. XXIII. 1814, ss. 13. 68; Beng. Eeg. XXIV. 1814, s. 7; 
Beng. Beg. II. 1821, as. 3. 5 ; Beng. Beg. V. 1831, ss. 15. 18. By Beng. 
Beg. IV. 1827, s. 2, Sudder Ameens had been given a jurisdiction over 
European subjects, European foreigners, and Americans, in suits in which 
they might be parties, when such suits were referred to them by the Zillah 
or City Judges; but this section was rescinded by Beg. V. 1S31, s. 15. 
Mad, Beg. VII. 1827, s. 7. Bomb. Beg. II. 1827, ss. 37.43 ; Bomb. Beg. 
I. 1830, s. 5. 

3 Act VIII. 1S36, s. 2; Act XXIV. 1836, s. 4. 

4 Act XI. 1836, s. 1. 

5 Act XI. 1836, s. 2; Act XXIV. 1S36, s. 5; Act III. 1839, ss. 1. 3; 
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In the year 18-50 it was enacted that no Judge, Magis¬ 
trate, Justice of the Peace, Collector, or other person acting* 
judicially, should be liable to be sued in any Civil Court for 
any act done by him in the discharge of his judicial duty ; 
and that no Officer of any Court or other person bound to 
execute the warrants of any such Judg'es, Magistrates, Justices, 
Collectors, or others acting as aforesaid, should be liable to be 
sued for the execution of warrants which he would be bound 
to execute, if within the jurisdiction of the person issuing the 
same. * 1 


(2) Criminal Jurisdiction. 


The criminal jurisdiction of the Company’s Courts was 
originally limited to Natives and Europeans not British sub¬ 
jects j and when British subjects committed, or were charged 
with committing, any acts, at a distance from the King’s 
Courts, which rendered them liable to prosecution in those 
Courts, the Magistrates w*ere enjoined to apprehend them, and 
having made inquiries into the circumstances, to despatch them 
to the Presidency for trial. 2 

The 53d Geo. III. c. 155, s. 105, which w r as passed in the 
year 1813, enacted, however, that it should be lawful for any 
Native of India resident within the British territories without 


Act VI. 1843, s. 7; Act VII. 1843, s. 5 ; Act III. 1850. It may be here 
remarked, that, by a Construction of the Sudder Dewanny Adawlut of 
Bengal, relative to Act XI. of 1836, it was declared that the said Act did 
not take away any exemption to which any person might be entitled by 
virtue of his office, and that consequently judicial functionaries who were 
not liable to civil actions in the Courts specified in the Act on account of 
alleged injuries committed by them in their official capacities before the 
passing of the Act, were not thereby rendered liable. See Construction S. 
13. A. No. 1051. 

1 Act XVIII. 1850. 

8 Beng. Jud. Beg. XXII. 3787, s. 12; Beng. Jud. Beg. XXVI. 1790, 
s- 12; Beng. Beg. IX. 1793, s. 19. Mad. Beg. VI. 1802, s. 19; Mad! 
Beg. IV. 1809, ss: 2, 3. Bomb. Iieg. V. 1799, s. 18 ; Bomb. Beg. III. 
1800, s. 18 ; Bomb. Beg. III. 1818, s. 29 ; Bomb. Reg. XII. 1S27,\ 10. 
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the towns of Calcutta, Madras, and Bombay, in case of any 
assault, forcible entry, or other injury accompanied with force, 
not being- a felony, alleg-ed to have been done against his person 
or property by a British subject, to complain to the Magistrate 
of the Zillah or district where the alleged offender resided, or 
the offence had been committed; and that the Magistrate 
should have power to take cognizance of such complaint, and 
to acquit or convict the person accused, and in case of a con¬ 
viction, to punish the offender by fine not exceeding 500 rupees; 
but all such convictions were declared to be removable by writ 
of Certiorari into the King’s Courts of Oyer and Terminer, and 
Gaol delivery. 

Uncovenanted Criminal Judges at Madras have no juris¬ 
diction over Europeans or Americans, such persons being- 
amenable only to those Courts Avhicli are presided over by 
European Judges . 1 

In 18:30 British-born subjects or their descendants, who 
might hold the appointment of Principal Sudder Ameen, Sud- 
der Ameen, or Moonsiff, were made liable for acts committed 
by them as such to the same proceedings, and amenable to the 
same tribunals, as though they were not of British birth or 
descent. 2 3 

By a late Act of the Government of India, the removal by 
Certiorari of the convictions of British subjects in the provinces 
by the Zillah Magistrates under the 53d Geo. III. c„ 155, was 
restricted to cases in which no appeal had been made against 
the sentences of the Magistrates to the Superior Courts of the 
East-India Company. 8 

The criminal jurisdiction of the Courts of the East-India 
Company extends also over native subjects of the British 


1 Mad. Reg. VIII. 1827, ss. 4,5; Mad. Reg. III. 1833, s. 2; Act 
5XXIV. 1837, s. 2 ; Act VII. 1843, s. 43. 

2 Act VIII. 183G, s. 2 ; Act XXIV. 183G, s. 4. 

3 Act IV. 1843. 
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Government in India, charged with crimes committed in places 
out of the limits of the British territories. 1 

\ % I 

(3) Laws administeeed in the Suddee and Mofdssil Covets. 

The law administered in the Courts of the Honourable East- 
India Company may be classed under five distinct heads. 

1. The Regulations enacted by the Governments at the ^ 
three Presidencies previously to the 3d and 4th Will. IY. c. 
85, and the Acts of the Governor-General in Council passed 
subsequently to that Statute. 

2. The Hindu Civil Law in all suits between Hindu parties 
regarding succession, inheritance, marriage, and cast, and all 
religious usages and institutions. 2 

8. The Muhammadan Civil Law in similar suits between 
Muhammadan parties. 3 

4. The Laws and Customs, so far as the same can be 
ascertained,, of other Natives of India not being Hindus or 
Muhammadans, in similar suits where such other Natives are 
parties. 

5. In cases for which no specific pile may exist the Judges 
are to act according to justice, equity, and good conscience. 

fi. The Muhammadan Criminal Law as modified by the 
Regulations. It must be remembered, however, that this law 
is confined to the Criminal Courts in the Bengal and Madras 


1 Mad. Reg. XI. 1809; Mad. Reg. II. 1829; Mad. Reg. XII. 1832. 
Bomb. Reg. III. 1809; Bomb. Reg. IV. 1813. 

2 In cases where the parties are Hindus the law of Contract, Family 
customs, and the customs of particular parts of the country sire, in practice, 
commonly recognised in modification of the Hindu law as reserved by the 
Regulations. 

3 In practice the Muhammadan law has been applied to a variety of cases, 
winch may be arranged under the following heads: viz. Inheritance, Sale, 
Pre-emption, Gift, Wills, Marriage, Dower, Divorce, Parentage, Guardians 
and Minority, Slavery, Endowments, Debts and Securities, Claims, and 
Judicial matters. 
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Presidencies, being' superseded at Bombay by a regular code. 
In Bengal, too, persons not professing the Muhammadan faith 
are, on claiming’ exemption, excepted from trial under the 
Muhammadan law for offences cognizable under the general 
Regulations. 1 

These laws will be severally treated of in a subsequent 
Chapter. 

Prom the above accounts of the Courts of Judicature esta¬ 
blished by the Honourable East-India Company, it will be 
seen that the gradual changes which have taken place from the 
earliest period up to the present time, have tended in almost 
every instance to improve and simplify the constitution of the 
Courts; to extend our confidence in the Natives by admitting 
them to a considerable share in the executive department; and 
to reduce, so far as possible under the circumstances, the plans 
for the administration of justice adopted at the three Presiden¬ 
cies to one uniform system. 

The following summary will exhibit at one view the actual 
constitution of the several Company’s Courts in each Presi¬ 
dency, and will at once present to the reader the slight diffe¬ 
rences which exist between the three systems. 

5. Summary account of the Company’s Courts. 


(1) Bengal. 


(a) Civil Courts. 


1. Moonsiffs are empowered to try and determine suits 
when the amount in dispute does not exceed 300 rupees." A 
regular appeal lies from the decisions of the Moonsiffs to the 
Zitlah and City Judges, whose decisions are final. 5 A sum¬ 
mary appeal lies to the Zillali and Citj Judges, horn the 
orders of Moonsiffs rejecting suits. 4 

1 Beng. Beg. VI. 1832, a. 5. 2 Beng. Beg. V. 1831, a. 5. 


* Beng. Beg. V. 1831, s. 28. 


i Act XXII. 1838, a. 1. 
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2. Sadder Ameens are authorised to try and determine 
suits which do not exceed in value 1000 rupees. 1 An appeal 
lies from decisions in these Courts to the Zillah and City 
Judges, whose decisions are final. 2 A summary appeal from 
their orders rejecting suits also lies to the Zillali and City 
Courts. 3 A further or special appeal from their decisions in 
regular appeals lies to the Sudder Dewanny Adawlut. 4 

3. Principal Sudder Ameens are empowered to try and 
determine all suits, whether originally instituted in their 
Courts, or suits, original and on appeal from the lower Courts, 
referred to them by the Zillali or City Judges, whatever may 
be the amount in dispute. 5 * An appeal lies from their decisions 
to the Zillali and City Judges ; but where the suit involves a 
sum exceeding 5000 rupees the appeal lies direct to the Sudder 
Dewanny Adawlut.. 0 A summary appeal from their orders 
rejecting suits lies to the Zillah and City Courts; 7 a second or 
special appeal also lies to the Sudder Dewanny Adawlut from 
then* decisions on regular appeals. 8 


1 Beng. Beg. V. 1831, s. 15 ; Act IX. 1844?, s. 1. The primary juris¬ 

diction of the Sudder Ameen is stated in the Appendix B, No. 3, to the 
first report of the Indian Law Commissioners appointed in 1853, to com¬ 
mence in suits above 300 rupees in value. In practice this is no doubt the 
case ; but in fact the original jurisdiction of Sudder Ameens established 
by Beg. V. of 1831, s. 15, in suits referred to them by the Zillah and City 
Judges remains intact. 2 Beng. Beg. V. 1831, s. 28. 

3 Beng. Beg. XXYI. 1814, s. 3 ; Act IX. 1844, s. 4. 

^ Act XVI. 1853, s. 4. 

6 Act XXV. 1837, ss. 1. 3 ; Act IX. 1844, s. 1. In the Appendix B, 
No. 3, to the first Beport of the Indian Law Commissioners, appointed in 
1853, the primary jurisdiction of Principal Sudder Ameens is stated to 
commence in all cases above 1000 rupees. In practice this is doubtless cor¬ 
rect ; but Act IX. of 1844, which enacts that all suits within the compe¬ 
tency of Sudder Ameens to decide shall be ordinarily instituted in their 
Courts, does not do away with the primary jurisdiction of Principal Sudder 
Ameens, established by Act XXV. of 1837 in all suits, whatever may be 
the amount in dispute, referred to them by the Zillah and City Judges. 

0 Beng. Beg. V. 1831, s. 28 ; Act XXV. 1837, s. 4. 

7 Beng. Beg. V. 1831, s. 10; Act IX. 1844, s. 4. 8 Act XVI. 1853, s. 4. 




Moonsiffs, Sudder Ameens, and Principal Sudder Ameens, 
are uncovenanted Judges. 

4. The Zillah and City Courts have an original jurisdiction 
to an unlimited amount, commencing at 5000 rupees. 1 The 
Zillah and City Judges, when appeals from Moonsiffs and 
Sudder Ameens are so numerous as to encumber their files, 
can refer a specified number of cases by permission from the 
Sudder Dewanny Adawlut to the Principal Sudder Ameens. 8 
They are also empowered to withdraw any cases from the 
files of the Sudder Ameens and Principal Sudder Ameens, for 
sufficient reason, and to try them themselves, or refer them 
to a subordinate Court. 3 An appeal lies from their original 
decisions to the Sudder Dewanny Adawlut. 4 A summary 
appeal from their orders rejecting suits lies to the Sudder 
Dewanny Adawlut ; 5 and a second or special appeal also lies to 
the same Court from their decisions on regular appeals. 6 

5. The Sudder Dewanny Adawlut, 7 or highest Civil Court 
of Appeal, may call up from the Zillah or City Courts, and try 
in the first instance, suits exceeding 10,000 rupees in value. 8 


1 Beng. Keg. Y. 1831, s. 27. 2 Beng. Keg. Y. 1831, s. 1G. 

3 Act IX. 1844, s. 22. In the Appendix B, No. 3, to the first Keport of 
the Indian Law Commissioners appointed in 1853, it is said that, with the 
exception ot these withdrawn cases, the jurisdiction of the Zillah and City 

Courts is wholly appellate. In practice this is quite true, because suits of 
unlimited amount are by Act IX. of 1844 directed ordinarily to be insti¬ 
tuted in the Courts of the Principal Sudder Ameens. But the original 
jurisdiction of the Zillah and City Courts in all suits above the value of 
5000 rupees, established by Keg. A . of 1831, s. 27, remains unaltered. 

* Beng. Keg. A 7 . 1831, s. 28; Beng. Reg. II. 1833, s. 5. 

5 Beng. Reg. XXVI. 1814, s. 3; Beng. Keg. II. 1833, s. 5. 

6 Act XVI. 1853, s. 4. 

7 There is also a Court of Sudder Dewanny Adawlut for the North- 
AVestern Provinces, established at Agra, which has the same powers in 
those Provinces as are vested in the Sudder Dewanny Adawlut at Cal¬ 
cutta. Beng. Keg. A r I. 1831. 

8 Beng. Reg. XXV. 1814, s. 5, reserves the original jurisdiction of the 
Sudder Dewanny Adawlut in suits instituted in the Provincial Courts 
amounting to 50,000 rupees, the then appealable amount to the King, in 




WNisr/iy 



SUMMARY OF THE COMPANY’S COURTS—BENGAL. 



The judgments of this Court are final, excepting where the 
amount in dispute exceeds 10,000 rupees, in which case an 
appeal lies to Her Majesty in Council.' 


(b) Criminal Courts . 

1. The Law officers of the Zillah and City Courts, Sudder 
Ameens, and Principal Sudder Ameens, have a limited crimi¬ 
nal jurisdiction in cases of petty theft and trivial oflences 
referred to them for trial by the Magistrates: their powers of 
punishment extend to fines of 50 rupees, and imprisonment 
with or without labour for one month. * 1 2 * An appeal lies from 
their sentences within one month to the Magistrate or Joint 
Magistrate, in cases within the limitation prescribed by sec¬ 
tions 8 and 9 of Regulation IX. of 1793. 8 

2. Deputy Magistrates have a limited criminal jurisdiction 
extending to imprisonment for one month, with an additional 
period of one month’s imprisonment in lieu of corporal pun¬ 
ishment: 4 in offences requiring more severe punishment, 
the case is to be forwarded to the Magistrate or Joint 
Magistrate. 5 * When specially empowered, Deputy Magistrates 
have a power of imprisonment not exceeding one year. 0 
Deputy Magistrates may also be invested with full ma¬ 
gisterial powers by the local Government, and they may 
then punish to the same extent as Magistrates: viz., two 
years’ imprisonment with hard labour, and an additional 
term of imprisonment for one year in lieu of corporal pun¬ 
ishment. 7 An appeal lies from the sentences of Deputy 

Council, and has not been repealed. This amount having been since altered, 
and the Provincial Courts superseded by the Zillah and City Courts, the 
original jurisdiction of the Sudder Dewanny Adawlut is as stated in the text. 

1 See infra , Chapter 1Y. on Appeals to England. 

2 Beng. Beg. III. 1821, ss. 3, 4; Beug. Eeg. V. 1831, s. 18 ; Beng. 

Beg. II. 1832, s. 3. 8 Act XXXI. 1841, s. 2, 

* Beng. Eeg. XIII. 1797; Beng. Beg. IX. 1807; Beng. Beg. III.1821, s. 2 ; 
Beng. Beg. II. 183-4, s. 2; Act XV. 1843; Act X. 1854, s. 1. 

5 Beng. Eeg. III. 1821, s. 2. 

Beng. Beg. 111. 1821, s. 2 ; Act X. 1854, s. 2 • Act XV. 1843. 

7 Act XV. 1843, s. 3. 
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Magistrates within one month to the Magistrate or Joint Ma¬ 
gistrate, in cases within the limitations prescribed by sections 
8 and 0 of Regulation IX. of 1793. 1 

The Law officers of the Zillah and City Courts, the Sudder 
Ameens, the Principal Sudder Ameens, and the Deputy Ma¬ 
gistrates are uncovenanted Judges. 

3. Assistant Magistrates have exactly the same jurisdiction 
and powers as Deputy Magistrates, the latter being vested 
with all the powers of the Assistants by Act XT. of 1843. 
Assistants however cannot be invested by the Government 
with full magisterial powers. 

4. The Zillah, City, and Joint Magistrates have a limited 
criminal jurisdiction, and are empowered to sentence offenders 
convicted by them to imprisonment with hard labour for a 
term not exceeding two years: in cases requiring heavier 
punishment, they are to forward the prisoner to the Sessions 
Judge. 2 3 An appeal lies from their sentences within one month, 
in all cases beyond the limitation prescribed by sections 8 and 
9 of Regulation IX. of 1793, to the Sessions Judge.* 

o. The Sessions Judges are empowered to hold monthly 
gaol deliveries, and to try and sentence prisoners committed 
and forwarded to them by the Magistrates and Joint Magis¬ 
trates. 4 All sentences of perpetual imprisonment and death, 
and in trials for offences against the State, are, however, to 
be confirmed by the Nizamut Adawlut. 5 They also try appeals 
from all convictions and original sentences of the Magistrates 
and their subordinates. 6 An appeal lies within three months 
from the sentences or orders of the Sessions Judges to the 
Nizamut Adawlut. 7 

1 Act XXXI. 1841, S. 2 ; Act X. 1854, s. 1. 

2 Beng. Beg. XII. 1818, s. 2; Act II. 1834, s. 2. 

3 Act XXXI. 1841, s. 2. 

4 Beng. Beg. VII. 1831, s. 4 ; Act VII. 1835. 

6 Beng. Bog. IX. 1793, s. 58; Beng. Beg. IV. 1797, s. 13; Beng. 

Beg. I. 1829 ; Beng. Beg. VII. 1831, s. 6; Act VII. 1835 ; Act V. 1841. 

8 Act XXXI. 1841, s. 2 ; Act X. 1854, s. 1. 7 Act XXXI. 1841, a. 2. 
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(j. The Nizamut Adawlut 1 is the Chief Criminal Court, anrl 
takes cognizance of all matters relating' to criminal justice and 
the Police; it has alone the power of passing* final sentences of 
death or perpetual imprisonment, and in other referable cases. 2 
Its sentences in crimes ag*ainst the State are, however, to be 
reported to the Government, whose orders are to he awaited 
for three months before such sentences are carried into execu¬ 
tion. 8 It is also empowered to annul or mitig*ate sentences of 
the lower Courts, and to call for the whole record of any 
criminal trial in any subordinate Court. 4 

(<?) Police Establishment. 

1. The Superintendents of Police have the same powers of 
punishment as those vested in the Zillah and City Magis¬ 
trates. 5 

2. The Police Daroghahs and the inferior Police-officers 
have no power given to them of adjudging* imprisonment or 
inflicting* punishment of any kind : their duties merely extend 
to the apprehending of persons charged with crimes and 
offences, and forwarding* them to the Magistrates. 

(2) Madeas. 

(<z) Civil Courts. 

1 . Village Moonsiffs are authorised to try and finally 
determine suits for personal property preferred to them, 
where the amount in dispute does not exceed ten rupees. 6 
They may also refer suits for personal property of any amount 


1 There is also a Court of Nizamut Adawlut for the North-Western 
Provinces, which has the same powers in those Provinces as the Nizamut 
Adawlut at Calcutta. Beng. Reg. VI. 1631. 

2 Beng. Reg. IX. 1793, ss. 72. 77. 3 Vet V. 1811, s. 5. 

* Act XXXI. 1811, ss. 3, 4; Act XIX. ISIS, ss. 2-4. 

6 Beng. Reg. X. 1808; Beng. Reg. XVII. 1816 ; Beng. Reg. XX. 1817 ; 

Beng. Beg. XII. 1S18, s . g ; Act XXIV. 1837, s. 1—4. 

6 Mad. Reg. IV. 1S16, s. 5. 
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to a Village Panchayit, both parties aga-eeing to such 
reference, the majority of the Panchayit to decide, and the 
decision to be final. 1 They are further empowered to try 
and determine, as arbitrators, suits for personal property not 
exceeding 100 rupees, when voluntarily referred to them by 
the parties. In all these cases their decisions are final. 2 

2. District MoonsifFs are authorised to try and determine 
suits for Lakhiraj property of an annual value not exceeding 
100 rupees, and for other land and personal property where the 
amount in dispute does not exceed 1000 rupees. Them deci¬ 
sions in all suits for land and for other property of a value 
over twenty rupees, are appealable to the Zillah Court, 3 but 
for personal property under that amount they are final. 4 
They may refer suits for real and personal property of any 
amount to a District Panchayit, both parties agreeing to such 
reference, for final decision. 5 They are also authorised to 
hear and determine suits as arbitrators, when voluntarily 
referred to them by both parties, for Lakhiraj lands, not 
exceeding’ in annual value 100 rupees, and other suits not 
exceeding 1000 rupees in value. Their decisions in such 
cases are final. 8 A summary appeal from their orders reject¬ 
ing suits lies to the Zillah Judges, the subordinate Zillah 
Judges or Principal Sudder Ameens. 7 

J. Sudder Ameens have jurisdiction in suits for Lakhiraj 
lands not exceeding in annual value 250 rupees, and in all 
other suits where the amount in dispute does not exceed 
2*)00 rupees. 8 An appeal lies from their decisions to the 
Zillah Courts. 0 A summary appeal from their orders reject¬ 
ing suits also lies to same Courts. 10 

4. Principal Sudder Ameens are empowered to try and 


1 Mad. Beg. V. 1816, ss. 2—11. 2 Mad. Keg. IV. 1816, s. 27. 

3 Mad. Beg. V. 1825, s. 2; Act VII. 1843, s. 8. 4 Mad. Beg. VI. 1816, s. 43. 
5 Mad. Beg. VII. 1816, ss. 2-11. 6 Mad. Beg. VI. 1 816, s. 57. 

7 Act XVII. 1838. 8 Mad. Beg. III. 1833, s. 4. 

9 Act VII. 1843, s. 8, 40 Act IX,. 1844, s. 4. 
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determine suits where the amount in dispute does not exceed 
10 000 rupees; 1 , and also any appeals from District Moon- 
siffs referred to them by the Zillah Judges. 2 An appeal lies 
from their decisions to the Zillah Courts. 3 A summary 
appeal from their orders rejecting* suits also lies to the Zillah 
Judges; 4 and a second or special appeal lies to the Sudder 
Adawlut from their decisions in regular appeals." 

Tillage Moonsiffs, District Moonsiffs, Sudder Ameens and 
Principal Sudder Ameens, are uncovenanted Judges. 

5. Subordinate Judges have primary jurisdiction to the 
extent of 10,000 rupees. 0 They may also try and determine 
appeals from decisions of District Moonsiffs referred to them 
by the Zillah Judges.’ An appeal lies from their decisions to 
the Zillah Courts. 8 A summary appeal also lies to the Zillah 
Courts from their orders rejecting suits; 9 and a further or 
special appeal lies to the Sudder Adawlut from their decisions 

in regular appeals. 10 

6. Assistant Judges are empowered to try, under the same 
rule's as the Zillah Judges, any appeals referred to them by 
such Judges, excepting appeals from the Subordinate Judges 
and Principal Sudder Ameens. 11 

7. The Zillah Courts have an unlimited original jurisdic¬ 
tion commencing* at 10,000 rupees, to the exclusion of all 
other Courts. 12 Zillah Judges may, when they see sufficient 
reason, withdraw any suits from the files of Sudder Ameens 
and Principal Sudder Ameens, and try them themselves or 
refer them to any Subordinate Courts. 13 They may also refer 
appeals from District Moonsiffs to Sudder Ameens and to 
the Subordinate Judges and Principal Sudder Ameens, 11 and 


I Act VII. J843, s. 4. 

3 Act VII. 1843, s. 8. 
c Act XVI. 1853, s. 4. 
7 Act VII. 1843, s. 8. 

® Act VII. 1843, a. 8. 

II Act VII. 1843, a. 52. 
15 Act IX. 1844, a. 2. 


2 Act VII. 1843, a. 8. 

* Act VII. 1843, s. 8. 

6 Act VII. 1843, s. 4. 

3 Act VII. 1843, s. 8. 
10 Act XVI. 1853, s. 4. 
12 Act VII. 1843, a. 3. 
« Act VII. 1843, s. 8. 
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appeals from the two latter to the Assistant Judges. Appeals, 
regular and summary, lie from the decisions and orders of 
the Zillah Courts to the Sudder Adawlut; 1 and a second 
or special appeal lies to the same Court from their decisions 
in regular appeals. 2 

8. The Sudder Adawlut, which is the Chief Civil Court of 
Appeal, has a power of calling up from the Zillah Courts, 
and trying in the first instance, suits in which the disputed 
amount exceeds 10,000 rupees. 3 The decisions of the Sudder 
Adawlut are final, except in suits where the disputed amount 
exceeds 10,000 rupees, when an appeal lies to Her Majesty 
in Council. 4 5 

( J)) Criminal Courts . 

1. District Moonsiffs have a limited criminal jurisdiction 
in petty offences and petty thefts, and may fine offenders 200 
rupees, corporally punish them not exceeding 90 lashes of the 
cat-of-nine-tails, or imprison them, not exceeding one month. 
The Sessions Judges may overrule all their decisions. 4 

Moonsiffs are uncovenanted servants. 

2. Magistrates, and Joint and Assistant Magistrates, are 
directed to apprehend persons charged with crimes or mis¬ 
demeanours and send them for trial to the subordinate 
Courts: they have a limited criminal jurisdiction, and are 


1 Act VII. 1843, s. 9. 2 Act XVI. 1853, s. 4. 

3 Mad. Reg. XV. 1810, a. 2, reserves the original jurisdiction of the 
Sudder Adawlut in suits exceeding 45,000 rupees, the amount appealable 
at that time to the Governor-General in Council, instituted in the Provin¬ 
cial Courts, and has never been repealed. But as the new Zillah Courts 
have been substituted for the Provincial Courts, and the appeal and the 
appealable amount have been altered, the original jurisdiction of the Sudder 

Adawlut is as above stated. 

1 See infra Chapter IV. on Appeals to England. 

5 Act XII. 1854, ss. 1. (i. 

0 Mad. Reg. IX. 1810, ss. 9. 24. 

K 
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empowered to inflict corporal punishment not exceeding’ 90 
lashes of the cat-of-nine-tails; fines not exceeding* 200 rupees, 
and to imprison for a term not exceeding' one month. 1 
Magistrates are also authorised to send offenders for trial, 
commitment, or confinement., to the Principal Sudder 
Ameens. 2 Magistrates may exercise the powers vested in 
Criminal Judges by Regulation X. of 1810, concurrently 
with the Subordinate Criminal Courts: i. e. } to imprison for 
one year and to inflict corporal punishment not exceeding* 
150 lashes with the cat-of-nine-tails; but from all their sen¬ 
tences, w r hen exercising such additional powers, there is an 
appeal to the Sessions Judge within one month. 3 

Magistrates are covenanted servants. 

3. Sudder Ameens have a limited criminal jurisdiction 
when granted to them by the Subordinate Judges and Prin¬ 
cipal Sudder Ameens, and they are to exercise the powers 
of those officers, but they are not empowered to take cogni¬ 
zance of cases commitable for trial by the Sessions Judge, 
who is authorised to overrule all sentences passed by Sudder 
Ameens. 4 

Sudder Ameens are uncovenanted Judges. 

4. The Subordinate Judges, Magistrates exercising their 
powers, and Principal Sudder Ameens, are empowered to try 
cases which are not of so heinous a nature as to require to be 
sent to the Sessions Judge, and are authorised to inflict cor¬ 
poral punishment not exceeding 150 lashes with the cat-of- 
nine-tails, and to imprison with hard labour for a term not 
exceeding two years. 5 In other and more serious cases they 
are enjoined to commit the prisoner for trial by the Sessions 


1 Mad. Reg. IX. 181G, as. 32, 33. 35; Mad. Reg. XIII. 1832 a 8 

2 Act XXXIV. 1837, s.l, 

3 Act VII. 1843, ss. 54, 65. 

4 Mad. Reg. III. 1833, s. 2 ; Act VII. 1S43, s. 30. 

5 Mad. Reg. VI. 1822, s. 2. 
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udge. llieir sentences are liable to revision by the Sessions 
Judge and the Foujdary Adawlut. 2 

Subordinate Judges are covenanted, the Principal Sudder 
Ameens uncovenanted Judges. 

Sessions Jnd^cb are empowered to hold permanent 
sessions for the trial of persons committed for trial by the Sub¬ 
ordinate Judges or Principal Sudder Ameens. 3 Cases in 
which the Sessions Judges differ from the Fatwa of the law 
officers are to be referred to the Sudder Foujdary Adawdut ; 4 as 
are also all sentences in capital cases, 5 and in trials for offences 
against the State. 0 


G. The Sudder Foujdary Adawlut is the Chief Criminal Court, 
and has cognizance of all matters relating to criminal justice 
and the Police; 7 it has alone the power of passing final sen¬ 
tences in capital and other referable cases; 8 * but its sentences 
foi offences against the State are to be reported to the Govern¬ 
ment, whose orders are to be awaited for three months before 
such sentences are carried into execution. 3 It has also the 
power of revising, annulling, or mitigating the sentence of the 
Jower Courts, and of calling for the whole record of any cri- 
mma l any subordinate Court. 10 


(c) Police Establishment. 

1. The Heads of "Villages are enjoined to apprehend and 
forward to the District Police-officers persons charged with 
crimes and offences; 11 they also have a limited criminal juris¬ 
diction, and are authorised to punish offenders bv confinement 


1 Act VII. 1843, s. 29. 3 Mad. Eeg. VI. 1822, s. 6. 

5 Act VII. 1843, ss. 27. 37. 4 Mad. Beg. VII. 1802, s. 22 

5 Mad. lteg. VII. 1802, s. 27. e Act V. 1841. 

7 Mad. Beg. VIII. 1802, s. 8. 

8 Mad. Beg. VII. 1802, s. 15 ; Mad. Eeg. VIII. 102, a. 11. 

Act V. 1841, s. 5. 

n ?, eg - 1 1825 ’ 8 ' 6 J Acfc VII. 1343, s. 33; Act XIX. 1318, ss . 2-4 

Mad. Beg. XI. 1816, s. 5. 
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not exceeding’ twelve hours in trivial cases of abuse and 
assault, and petty theft. 1 

2. The Heads of District Police and Tahsfldars, besides 
being’ directed to apprehend and forward to the Subordinate 
Judges persons charged with crimes or offences, 2 3 are autho¬ 
rised to try and determine trivial cases of abuse and assault, 
and petty theft, and to punish the offenders by a fine not 
exceeding’ three rupees, or imprisonment without labour for 
three days. 8 

3. Ameens of Police may be appointed, with the same 
powers as Tahsfldars or heads of Villages. 4 

(3) Bombat. 

(a) Civil Courts. 

1. Moonsiffs take cognizance of all suits, original or referred 
to them by the Zillah Judges, or Assistant Judges at detached 
stations, where the disputed amount does not exceed 5000 
rupees. 5 An appeal lies from their decisions, if in the prin¬ 
cipal divisions of the Zillalis, to the Zillah Judges j or, if in 
the other divisions, to the Senior Assistant Judge at the 
detached station. 6 A summary appeal lies to the Zillah 
Courts from their orders dismissing suits. 7 

2. Sudder Ameens are empowered to try and determine 
original suits, where the amount in dispute does not exceed 
10,000 rupees. 8 An appeal lies from their decisions, if in the 


1 Mad. Eeg. XI. 1816, s. 10 ; Mad. Beg. IV. 1821, s. 6. 

2 Mad. Eeg. XI. 1816, s. 27 ; Act VII. 1843, s. 1. 

3 Mlid. Eeg. XI. 1816, s. 33 ; Mad. Eeg. IV. 1821, ss. 4, 5 ; Mad. Eeg. 
XIII. 1832, s. 5. 

4 Mad. Eeg. XI. 1816, s. 40 ; Mad. Eeg IV. 1821, s. 2. 

5 Bomb. Eeg. XVIII. 1831, s. 3; Act XXIV. 1836, s. 2. 

c Bomb. Eeg. 1.1830, s. 4; Bomb. Eeg. VII. 1831, ss. 2, 3 ; Act XXW • 

1836, s. 2. 7 Bomb. Eeg. IV. 1827, s. 21. 

8 Bomb. Eeg. XVIII. 1831, s. 3 ; Act XXIV. 1836, s. 2; Act IX. 
1844, s. 1. 
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principal divisions of the Zillahs, to the Zilla.li Judges; or if 
in other divisions, and not exceeding 5000 rupees in amount, 
to the Senior Assistant Judge at the detached station. 1 A 
summary appeal lies to the Zillah Courts from their orders 
dismissing original suits. 2 

3. Principal Sudder Ameens are empowered to try and 
determine original suits, whatever may he the amount in dis¬ 
pute ; and also appealed suits referred to them by the Zillah 
J udges from the decisions of Sudder Ameens and Moonsiifs, 
where the disputed amount does not exceed 100 rupees. 3 An 
appeal lies from all their decisions to the Zillah Judges. 4 A 
summary appeal also lies to the Zillah Courts from their orders 
dismissing original suits; 5 and a second or special appeal lies 
to the Sudder Dewanny Adawlut from their decisions in 
regular appeals. 6 

Moonsiffs, Sudder Ameens, and Principal Sudder Ameens, 
are uncovenanted Judo-es. 

4. Assistant Judges at Sudder stations try such original 
suits as are excluded from the jurisdiction of the lower 
Courts, when referred to them by the Zillah Judges. 7 Such 
original suits are appealable to the Zillah Judg'e, whose deci¬ 
sion is final it confirmatory of the original decision, and the 
amount in dispute do not exceed 5000 rupees; but otherwise 
they are appealable to the Sudder Dewanny Adawlut. 8 They 
also, when specially empowered by the Government, and the 
state of judicial business requires it, hear appeals from the 
decisions of the Principal Sudder Ameens, Sudder Ameens, 
and Moonsiffs, when the amount in dispute does not exceed 
5000 rupees. 9 An appeal lies from them decisions on such 


1 Bomb. Hog. 1.1830, s. 4; Bomb. Reg. YII. 1831, ss. 2, 3; Act XXIV. 

1836, s. 2. 2 Act IX. 1844, s. 4. 

3 Bomb. Reg. 1.1830, s. 5; Bomb. Reg. XVIII. 1831, s. 3; Act XXIV. 

1836, s. 2. 

‘ Bomb. Reg. I. 1830, s. 4; Bomb. Reg. VII. 1831, s. 2 ; Act XXIV. 

1S ; jG > *• 2 - 5 Act IX. 1844, s. 4. 

s ^ ct XVL 185 3. s. 4. 7 Bomb. Reg. I. 1830, s. 5. 

Bomb. Reg. VII. 1831, s. 4. 0 Bomb. Reg. I. 1830, a. 4. 



■ of INDIA 


<SL 

1:34 SUMMARY OF THE COMPANY’S COURTS —BOMBAY. 

appeals, to the Zillah Judges, if confirming the judgment of 
the lower Court, and the amount in dispute should not exceed 
2000 rupees 5 or if reversing or altering it, and it should not 
exceed 1000 rupeessj above which sums respectively the 
appeal lies to the Sudder Dewanny Adawlut . 1 Senior Assist¬ 
ant Judges at detached stations try such original suits, refer¬ 
red to them by the Judges, as are excepted from the jurisdic¬ 
tion of the lower Courts. Such original suits are appealable 
in the same manner as suits of a like description referred to the 
Senior Assistants at Sudder stations. They are also authorised 
to hear such appeals from the decisions of the lower Courts as 
do not exceed 5000 rupees in value . 2 If their decision on such 
appeals confirm the decree of the lower Court, and the amount 
in dispute should not exceed 1000 rupees, or if it alter or ie- 
verse it, and it should not exceed 500 rupees, it is final 5 above 
which respective sums the suit may be re-appealed to the 
Zillah Judges, if the disputed amount do not exceed 5000 
rupees; but if abov e that sum, the appeal lies to the Sudder 
Dewanny Adawlut . 3 Summary appeals, from their orders 
rejecting suits, lie to the Sudder Dewanny Adawlut 5 1 and 
second or special appeals lie to the same Court . 3 6 

5 . The Courts of the Zillah Judges have jurisdiction in 
original suits of unlimited amount. Appeals lie from their 
original decisions and decisions on appeal, to the Sudder 
Dewanny Adawlut . 0 Summary appeals from their orders reject¬ 
ing suits, and second or special appeals, also lie to the Sud¬ 
der Dewanny Adawlut . 7 Joint Judges, where appointed, have 
similar powers, and are subject to the same rules as the Zil¬ 
lah Judges in all cases received by them from the latter . 8 

6 . The Sudder Dewanny Adawlut, or Chief Court of 
Appeal in civil suits, has no original jurisdiction. The deci- 

1 Bomb. Beg. VII. 1831, s. 3. 2 Bomb. Keg. I. 1830, 3 . 4. 

8 Bomb. Beg. VII. 183 L, s. 3. 4 Bomb. Beg. IV. 1827, s. 97. 

6 Act XVI. 1853, s. 4. 

6 Bomb. Beg. II. 1827, s. 5 ; Bomb. Beg. IV. 1827, s. 72. 

7 Bomb. Beg. IV. 1827, s. 97 ; Act XVI. 1853, s. 4. 

8 Act XXIX. 1815, 8. 1. 
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sions of this Court are final, except in suits where the amount 
in dispute exceeds 10,000 rupees, when an appeal lies to Her 
Majesty in Council. 1 

(&) Criminal Courts . 


1. Assistant Sessions Judges at the Sudder stations of the 
Zillahs, are empowered to try offenders committed for trial by 
the Magistrates or their Assistants when the cases are refer¬ 
red to them by the Sessions Judges, 2 to inflict fines, disgrace, 
and personal restraint, corporal punishment not exceeding- 
thirty stripes (for theft only), and ordinary imprisonment with 
hard labour for a period not exceeding two years. 3 Their 
powers, however, may be enlarged by Government to the 
extent of adjudging imprisonment for seven years with hard 
labour, solitary imprisonment for six months, or flogging with 
fifty stripes but when a sentence is passed extending' the 
ordinary limit, the confirmation of the Sessions Judge is 
necessary before execution. 5 Senior Assistant Judges at 
detached stations have like powers with Assistants at the Sud¬ 
der stations, 6 which may be similarly extended by Govern¬ 
ment, in which cases their sentences also require the confirma¬ 
tion of the Sessions Judges; but they proceed at once to the 
trial of all cases occurring within their local jurisdiction that 
are committed to the sessions by the Magistrates or their 
Assistants, 7 without needing that they be referred specially 
by the Sessions Judges; reserving only such for trial at the 
half-yearly sessions held by the Sessions Judges at the 
detached stations as require a g'raver punishment than they 
themselves are authorised to adjudge. 

2. The Sessions Judges are empowered to try all persons 


See infra Chapter IV. oti Appeals to England. 

2 Bomb. Keg. XIII. 1827, ss. 7. 12, 13 ; Bomb. lteg. III. 1830, s, 


3 Bomb - XIII. 1827, s. 13. 
s Act XIX. 1839. 

7 Bomb. Keg, XII. 1828. 


1 Bomb. Reg. XIII. 1827, s, 13. 
« Bomb. Keg. Ill, 1830, s , y t 
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committed for trial by the Magistrates or their Assistants for 
any offence, and to pass sentence for the same; but sentences 
of death, transportation, ordinary imprisonment exceeding- 
seven years, or solitary imprisonment exceeding six months, 
or sentences in cases of perjury committed before themselves, 
and in trials for offences against the State, are to be referred 
for confirmation to the Sudder Foujdary Adawlut before 
execution. 1 The Sessions Judges have authority to take into 
their own hands the trial of cases which may have been dele¬ 
gated to their Assistants, and to mitigate or annul, but not 
enhance, their sentences. They are also empowered to employ 
their Assistants in the preparation of cases for trial by them¬ 
selves. 2 The Sessious Judges are to hold half-yearly Sessions 
at the detached stations where their Assistants may be fixed. 3 
They are also empowered, when the Judicial Commissioner is 
not on circuit within their Zillahs, to call for and amend the 
records of any case or proceeding of the Magistrates or their 
Assistants, when special reason may appear for so doing. 4 In 
Zillahs where Joint Judges have been appointed, the Sessions 
Judges refer cases to them for trial, as they do also suitable 
cases to their Assistants. 6 

3. The Judicial Commissioners of Circuit are empowered to 
hold trials of a peculiar or aggravated nature, which from any 
circumstance, Government may wish to be reserved for that 
purpose ; and they are vested with powers of controul, inquiry, 
and general supervision, over the judicial administration of the 
Zillahs comprised in their tours. 0 They are also authorised to 
annul any sentence passed by Magistrates or their Assistants. 7 


i Bomb. Beg. XIII. 1827, aa. 12,13. 21; Bomb. Beg. III. 1830, a. 3 ; 

Bomb. Beg. IV. 1830 ; Bomb. Beg. VIII. 1831, s. 4. 

3 Bomb. Beg. XIII. 1827, s. 12. 3 Bomb. Beg. III. 1830, s. 5. 

4 Bomb. Beg. VIII. 1831, s. 3. 5 Act XXIX. 1845. 

8 Bomb. Beg. III. 1830, ss. 10,11. 

7 Bomb. Beg. VIII. 1831, a. 5. The duties of Judicial Commissioners 

of Circuit appear to be in practice confined to the controul and supervision 
of the judicial administration and the revision of sentences. 
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Iheii sentences of death, transportation, or perpetual imprison¬ 
ment, and in trials for offences against the State, are to be 
referred to the Sudder Foujdary Adawlut. 1 

4 - The Sudder Foujdary Adawlut is the Chief Criminal 
Court, and is vested with the chief superintendence of criminal 
justice and Police, and with power to revise all trials in the 
lower Courts. It has alone the power of passing final sen¬ 
tences of death, transportation, or perpetual imprisonment, and 
in other referrible cases. 2 Its sentences, however, in trials for 
offences against the State, are to be reported to the Govern¬ 
ment, whose orders are to be awaited for three months before 
such sentences are carried into execution. 3 It is also empowered 
to call for and inspect the records of the lower Courts, and to 
mitigate or annul the sentences of such Courts, when brought 
before it in the course of any official proceeding. 4 The 
Governor in Council is authorised to empower any one of the 
Judges of the Sudder Foujdary Adawlut to exercise all the 
powers of a Judge on Circuit, or of a visiting or Judicial 
ommissioner, and all or an}’ of the powers or duties now 
vested in and exercised by the Court of Sudder Foujdary 
Adawlut. 5 J J 


(c) Police Establishment. 


. I he Heads of Villages, besides being authorised t 
apprehend offenders and forward them to the District Police 
officers, have a limited power of adjudging imprisonment no 
exceeding twenty-four hours, in trivial cases of abuse o 
assault. 


2. The District Police-officers, Mahalkarfs, and Joint 
- olice-officers are enjoined to apprehend persons charged 
v ith crimes and offences, and forward them to the Magis- 


1 Bomb. Beg. XIII. 1827, s. 21; Bomb. Reg. III. 1S30, s. 11 • Act Y 
1841. ’ > ' • 


2 Bomb. Reg. XIII. 1827, 

4 Bomb - Keg. XIII. 1827, 

5 Act XXIX. 1852. 


s - 27 - 3 Act Y. 1841, s. 5. 

ss. 29, 30; Bomb. Reg. VIII. 1831, s. 7. 

6 Bomb. Reg. XII. 1827, ss. 49,50. 
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trates. 1 They are also empowered to punish petty offenders 
by fine not exceeding-15 rupees, or confinement not exceeding- 

twenty days. 2 

The Heads of Tillages, District Police-officers, Mahalkaris, 
and Joint Police-officers are uncovenanted servants. 

3. Assistant Magistrates are empowered to try and sentence 
offenders to imprisonment for one year with hard labour, or 
solitary imprisonment for one month; but sentences for 
more than three months, or of solitary imprisonment, are to be 
confirmed by the Magistrate, who has, moreover, the power of 
revising- all their sentences. 3 They have also the power of 
committing cases for trial before the Sessions Judges; and the 
Government can confer on them, by special authority, any ot 
the powers of a Magistrate, 4 5 but their sentences are stiff subject 

to the revision of the Magistrates. 

4. The Ziffah Magistrates, Magistrates, and Joint Magis¬ 
trates are empowered to apprehend persons charged with 
crimes and offences, and to punish them on conviction by 
fine, imprisonment, and stripes, the power of impiisonment to 
extend to one year with hard labour, or solitary imprisonment 
for one month) In cases worthy of heavier punishment, the 
offender is to be committed for trial to the Sessions Judge. b 


1 Bomb. Keg. XII. 1827, s. 43 ; Bomb. Eeg. III. 1833, s. 1; Act XX. 
1835. 

a Bomb. Beg. IV. 1830, s. 5 ; Bomb. Eeg. III. 1833, s. 1. 

3 Bomb. Eeg. IV. 1830, s. 3; Bomb. Eeg. VIII. 1831, s. 2. 

* Act IV. 1851, s.4. 

5 Bomb. Eeg. XII. 1827, s. 9; Bomb. Eeg. IV. 1830, s. 3; Bomb. 

Eeg. VIII. 1831, s. 2. T 

c By the printed interpretation, dated31st May 1830, on Bomb. Eeg. il l. 
1830, s. 3.; Bomb. Eeg. IV. 1830, s. 4; and Bomb. Eeg. XII. 1827, s. 13, 
Hie Magistrates generally, possess authority to commit to the Sessions Courts 
as part of their ordinary duties. 
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APPEALS TO HER MAJESTY IN COUNCIL. 


The first right of appeal to the Sovereign in Council from 
the judgments of the Courts in India was granted by the 
Charter of Geo. I. in the year 1720, establishing the Mayors’ 
Courts, from the decisions of which Courts, as we have seen, 
an appeal lay, first to the Governors in Council at the respec¬ 
tive Presidencies, and thence to England, where the amount 
in dispute exceeded the sum of 1000 pagodas. 

The right of appeal from the decisions of the Supreme 
Courts was first granted in the year 1773, by the 13th Geo. 
III. c. 03, the 18th section of which Statute enacted, that 
any person thinking himself aggrieved by any judgment or 
determination of the Supreme Court of Judicature at Bengal, 
should and might appeal from such judgment or determination 
to his Majesty in Council. 


In the following year the Charter of Justice establishing 
the Supreme Court at Bengal was issued, and by its 30th 
section a right of appeal was reserved to suitors in civil 
causes, on their petition to the said Court. 

No appeal was allowed under the Charter in suits where 
the value of the matter in dispute was under the sum of 
1000 pagodas. This amount has since been altered, as will 
presently be noticed. 

The 37th Geo. III. c. 142, empowering the King- to esta¬ 
blish the Recorders’ Courts at Madras and Bombay, and beino- 
generally for the better administration of Justice at Calcutta 
Madras, and Bombay, by section 10 provided that an appeal 
should lie to the King in Council from such Recorders’ Courts. 

By the Charter of the Supreme Court at Madras, a right 
of appeal was reserved from its decisions to dissatisfied 
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litigants; and the provisions regulating such appeal were 
similar to those contained in the Charter of the Supreme 
Court at Bengal. The value of the matter in dispute was 
required to he in excess of 1000 pagodas, for an appeal to he 
allowable. 

The Charter of the Supreme Court at Bombay also reserved 
a right of appeal to the Sovereign in Council; with the differ¬ 
ence, however, that the value of the disputed matter was to 
exceed 3000 Bombay rupees. 

In all cases, by the provisions of each Charter of Justice 
of the Supreme Courts, a reservation is made of the power of 
the Sovereign in Council, upon the Petition of any person 
aggrieved by any decision of the Supreme Courts, to refuse 
or admit the appeal, and to reform, correct, or vary 1 such 
decision, according to the royal' pleasure. 

An appeal from the decisions of the Courts of the East- 
India Company to the Sovereign in Council was first allowed 
' / to suitors in such Courts in the year 1781, by the 21st Geo. 
III. c. 70, s. 21, under the provisions of which Act the Go¬ 
vernor-General and Council, or some Committee thereof or 
appointed thereby, were authorised to determine on appeals 
and references from the Country or Provincial Courts in civil 
causes. This Statute enacted, that the said Court might hold 
all such pleas and appeals, in the manner, and with such 
powers, as it theretofore had held the same, and should be 
deemed in law a Court of Record; and that the judgments 
therein given should be final and conclusive, except upon 
appeal to His Majesty, in civil suits only, the value of which 
should be of £5000 and upwards. 

The limitation as to amount being the only restriction 
imposed by the 21st Geo. III. c. 70, and no rules having 
been made by His •Majesty in Council for the conduct of the 


1 See Smoult’s Collection of Orders of the Supreme Court at Fort 
William iu Bengal, p. 68. 12mo. Calc. 1834. 
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Indian Courts in dealing 1 with the applications of appellants, 
it became necessary to declare by Regulation the time within 
which the petition of appeal was to be presented, to require 
security for costs, and to make divers other rules, by which 
suitors were to be bound. Regulation XVI. of 179? of the 
Bengal code was accordingly, passed, enacting 1 that the pre¬ 
vious Regulation, 1 which declared that the decrees of the 
Sudder Dewanny Adawlut were final, had no reference to 
the appeal to His Majesty in Council allowed by the 21st 
section of the Statute 21st Geo. III. e. 70 : the same Regu¬ 
lation enacted certain rules for the conduct ot appeals. The 
amount of the judgment appealed against was to exceed 
£5000 sterling, exclusive of costs, ten current rupees to be 
considered equivalent to £l sterling. This amount has since 
been altered, as will be seen in the sequel. 

In 1801' 2 the constitution of the Sudder Dewanny Adawlut 
at Bengal was entirely changed, and the Governor-General 
was declared no long'er to be a Judge of the Court, as has 
already been mentioned. Although, however, the Governor- 
General had thus divested himself of the power of administer¬ 
ing justice in Bengal, he for some time exercised an appellate 
jurisdiction in cases decided by the Sudder Adawlut at Madras, 
such appeal having been expressly reserved by the Regu¬ 
lations of 1802. 3 

In the year 1818 the Governor-General relinquished the 
authority, theretofore exercised by him, of receiving appeals 
from the decisions of the Sudder Adawlut at Madras; and all 
the rules relating to such appeals to the Supreme Government 
were rescinded. At the same time a provision was made 
that an appeal should lie from such decisions to the King in 
Council, and rules were framed for the conduct of the appeals, 
similar to those contained in Regulation XA I. of 17-J? ot the 



1 Beng. Beg. YI. 1793, s. 29. 

3 Mad. Beg. Y. 1802, ss. 31—36. 


2 Beng. Beg. II. 1801. 
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Beno-al code. 1 No restriction, however, as to the appealable 
amount was fixed j and accordingly, in many instances, the 
appeals from Madras were for sunis below £5000. 

At Bombay, by the Regulations passed previously to the 
year 1812 for the establishment of the general Courts of Jus¬ 
tice at Salsette, Surat, Barbell, and Kaira, for the trial ol 
civil suits, an appeal from the decisions of either of those 
Courts, and from that of the Provincial Court of Appeal, was 
allowed to the Sudder Adawlut at Bombay, but to no other 
ultimate tribunal. 2 No reservation had been in any instance 
made of an appeal to the Governor-General and Council, or 
to the King in Council under the provisions of the Statute 
21st Geo. III. c. 70, s. 21. By a Regulation passed in the 
above year, however, rules were enacted for regulating appeals 
from the Court of Sudder Adawlut to His Majesty in Council, 
in suits of the value of £5000, exclusive of costs. 3 

In the same year a Regulation was also passed for defining 
the powers and duties of the Sudder Adawlut, and the rules 
contained in the previous Regulations were re-enacted ; 4 * * * in the 
year following, however, all these rules were rescinded, d oubts 
having arisen as to the legal competency of the Gove rnment 


1 Mad. Keg. VIII. 1818. This Regulation, declaratory that appeals should 

in future be transmitted from the Madras Sudder Adawlut to the King in 

Council, arose from the recognition that the Governor-General had no 

power to decide appeals in the last resort. An appeal from the decision of 
the Sudder Adawlut seemed of right to lie to the King in Council. A 
question on this subject was referred to the Advocates-General of the three 

Presidencies, who were of opinion that the appeal would lie of right to the 
King in Council, from Madras and Bombay, from any final decision, for 
any amount. The reference, it appears, arose on a case of some magnitude, 
which had been appealed to the Governor-General in Council; and the 
result was, that his Lordship in Council declared that the appeal was no 
longer to be made to him, and directed the Madras Government to publish 

the above Regulation.—See Mr. R. Clarke’s Evidence before the House of 
Lords in 1830, No. 15-43, p. 180, 4to. Edit. 

•■! Bomb. Reg. IV. 1812, Preamble. 8 Bomb. Reg. IV. 1812, ss. 2-7. 

* Bomb. Reg. VII. 1812, ss. 31—30. 
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of Bombay to admit of appeals from the Sudder Adawlut to 
the Kino- in Council under the Statutes of the realm. 1 

Regulation Y. of 1818 of the Bombay code was passed to 
remedy the defect in the legislature caused by the improvident 
rescission of the rules above mentioned. This Regulation pro- - 
vided for the reception and transmission of appeals from the 
Court of Sudder Adawlut to His Majesty in Council, and 
certain rules, similar to those already noticed, were enacted, 
regulating the same: the restrictive clause as to the appealable 
amount was, however, omitted. 

The Governor of Bombay relinquished the judicial authority 
in 1820, 2 and the Sudder Adawlut was reconstituted as in the 
other Presidencies: the right of appeal to the Sovereign in 
Council, established by Regulation Y. of 1818, however, 
remained untouched. 

In the year 1827^ when the new code of Bombay Regula¬ 
tions was promulgated, fresh provisions were made for appeals 
from the judgments of the Sudder Dewanny Adawlut; the 
provisions, however, were, in fact, the same as those already 
in force, and the restriction as to the value of the matter in dis¬ 
pute was again most unaccountably omitted. 3 Thus, from the 
year 1818, there was no restriction in this particular, and the 
consequence was, that a large number of appeals were for¬ 
warded to this country from Bombay, involving* such trivial 
amounts as to become a source of great grievance to the 
respondents. 

In all the Presidencies reservation was made by the re¬ 
spective Regulations, of the Sovereign’s right to reject or 
receive all appeals, notwithstanding any provisions in the said 
Regulations. 

Having thus far considered historically the several pro¬ 
visions of the Statutes, Charters, and Regulations, it becomes 
requisite to inquire into their efficiency when brought into 


1 Bomb. Beg. II. 1813. 

3 Bomb. Beg. IV. 1827, s. 100. 


3 Bomb, Beg. Y. 1820.. 
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operation. At the very outset we find that these enactments, 
especially as applied to the appeals from the Adawlut Courts, 
were almost totally useless: not that they were unskilfully 
framed, or that they were inapplicable to the furtherance of 
justice ; but the ignorance of the natives of the steps necessary 
to be taken to bring- an appeal before the Privy Council, and 
the very slight intercourse, with Europeans enjoyed by many 
of the appellants, prevented the enactments relating to appeals 
from being- either profitably or extensively applied. 

The appellants from the decisions of the Supreme Courts, 
never laboured under the disadvantag-es which piessed upon 
the suitor considering- himself ag-g-rieved by the decree of a 
Court of Sudder Dewanny Adawlut. Rules for appeals were 
laid down in the Charters of Justice, and in the Rides and 
Orders of the Courts themselves, which had received the sanc¬ 
tion of his Majesty in Council. The native suitors were, 
almost in every* case, in the habit of close intercourse with 
Europeans ; the proceedings of the Supreme Courts resembled 
those in England; and the suits were carried on in those 
Courts by English Counsel and Attornies, the latter of whom, 
in a case of appeal, appointed a Solicitor in this country, under 
whose manag-ement the appeal was conducted. On the other 
hand, the appellants from the Sudder Dewanny Adawluts, who 
were generally natives of rank and wealth, living in the Mo- 
fussil, and who, having- but little intercourse with Europeans, 
were conversant more or less only with their own respective 
laws and the Regulations enacted by the Company’s Govern¬ 
ment, entertained but vague notions of the laws and constitu¬ 
tion of this country ; and, until lately, their legal advisers, and 
the practitioners in the Courts, were natives equally ignorant 
with themselves. The papers in an appeal from the Supreme 
Courts were obtained by the Attorney who conducted the case 
in India, and forwarded by him to an agent in England: the 
Supreme Court Attorney was thus a link of connexion between 
the appellant and the Privy Council. No suc-h connecting- 
link existed in the case of the appellants from the Sudder 



Dewa'nny Adawluts: the transcript records were prepared by 
the Government, and transmitted to England; and when once 
placed in the hands of Government, the Vakeels of the appel¬ 
lants were of no further use; and they themselves being’ igno¬ 
rant that agents were requisite in England, or that any other 
steps were necessary to be taken, the appeals in consequence 
stood still. The parties in India having conformed, to the 
utmost of their ability, to the Regulations of the Government, 
concluded, that when the documents under the seal of the 
Court were transmitted through the Indian Government to 
this country, the Court of the Sovereign in Council would take 
. the case into consideration, and return a decision thereon. Such 
expectation was clearly in conformity with the practice that 
obtained, as regarded Madras, up to the year 1818, before which 
time, as we have seen, an appeal was admitted from the Madras 
Sudder Adawlut to the Governor-General in Council at Cal¬ 
cutta. When the documents, properly attested, &e., were sent 
to Calcutta, a decree was in due time returned, confirming or 
reversing that of the Sudder Adawdut at Madras, without any 
thing’ being required to be done by the parties. Thus, when 
appeal cases were transmitted to England, the parties patiently 
waited for a decision, but in vain ; and in many instances the 
property in dispute became eaten up by public and private 
debts, and the litigants were either ruined or greatly im¬ 
poverished. 1 2 

Whilst things remained in this state, the right of appeal was 
in fact productive of harm instead of benefit, inasmuch as the 
parties made deposits, which were not released, even in cases 
where the suits had been compromised. Mr. R. Clarke, in his 
Evidence before the House of Lords in 1830/ mentions four 
cases in which the parties had compromised their suits in 


1 See Mr. It. Clarke’s Evidence before the House of Lords in 1830, No. 
1524, p. 178, 4to. Edit. 

2 See Mr. It. Clarke’s Evidence before the House of Lords in 1830, No. 
1522, p. .177, 4to. Edit. 
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India: they sent notice of their compromise to England, 
through the same channel by .which they had forwarded their 
appeals. In one case the total amount litigated was held in 
deposit, and in the others the sum deposited for fees, which 
amounted to about £1000, was in the same predicament. The 
restoration of the deposits was refused to the parties in India, 
because the Courts there had no knowledge of what had been 
done by the Court appealed to in England with regard to the 
suits. 

From the year 1773, when, as we have seen, the power of 
appeal from the Supreme Courts in India was originally allowed, 
until the year 1833, when the Statute 3d and 4tli Will. IV. c. 
41, was passed, about fifty appeals were instituted, the first 
being in 1799. 

It was about the year 1826 that the late Sir Alexander 
V Johnston, while engaged in some antiquarian researches, 1 dis¬ 
covered that there were a large number of cases involving 
questions of native law of great importance, which had been 
in appeal from the Courts in India before the Privy Council 
for a gTeat many years, and that they had not been heard in 
consequence of the ignorance of the parties as to the proceed¬ 
ings necessary to be taken in this country. Subsequently to 
this an application v'as made by the Court of Directors to the 
Privy Council for permission to bring forward appeals on 
behalf of suitors; and the transcripts of the proceedings in 
India, accumulated in the Privy Council Office, were sent to 
the East-India House, for the purpose of being examined, and 
a report drawn up. The East-India Company’s Solicitor 
accordingly sent in a report to the Honourable Court, stating* 
the cause of action, the names of the parties, the amount sued 
for, and all other requisite particulars respecting each appeal, 
of which the records had been received at the office of the 
Privy Council: the report was forwarded to the Board of 


1 Transactions of tbe Itoyal Asiatic Society, Vol. III. Appendix 2, p. x. 
note. 





Controul for the purpose of being- laid before the Privy 
Council. 

It appeared, on examination of this report, that the earliest 
appeal from Bengal was from a decision that was pronounced 
in the year 1779. Twenty-one appeals in all were pending 
from Bengal, ten from Madras, and seventeen from Bombay. 
None of those from Madras and Bombay were of earlier date 
than the year 1818, according to the provisions of the 
Regulationsno appeals having been instituted from Bombay 
whilst the Regulations of 1812, allowing the right, were in 
force. 

The Honourable Court of Directors, having thus taken the 
first step in the right direction towards remedying- the failure 
of justice, several learned persons were consulted as to the 
best means of forwarding the appeals. Accordingly, in the 
year 1382, Sir James Mackintosh, Sir Edward Hyde East, 
and Sir Alexander Johnston, were requested by the Board of 
Controi\l to report on the best course to be adopted in order to 
cause all the old appeals to be put in train for decision, and 
Mr. Richard Clarke, formerly of the Madras Civil Service, 
was engaged to arrange all the papers connected with the 
different appeals; and a report was drawn up and submitted 
to the Court of Directors, of all the appeals which were then 
lying- in the Privy Council Office, and in which no proceedings 
were being taken by the parties. 

The attention of the legislature had now been called to the 
subject, and the 3rd and 4th Will. IT . c. 41, was passed on 
the 14th August, 1833. This important Act provided that 
the President for the time of His Majesty’s Privy Council, 
the Lord High Chancellor of Great Britain for the time being, 
and such of the members of His Majesty’s Privy Council as 
should from time to time hold any of the Offices following, 
that is to say, the Office of Lord Keeper or First Lord Com¬ 
missioner of the Great Seal of Great Britain, Lord Chief 


1 Mad, Keg. Till. 1818 ; Bomb. Reg. V. 1818. 
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Justice or Judge of the Court of King’s Bench; Master of 
the Rolls, Vice-Chancellor of England, Lord Chief Justice 
or Judge of the Court of Common Pleas, Lord Chief Baron 
or Baron of the Court of Exchequer, Judge of the Preroga¬ 
tive Court of the Lord Archbishop of Canterbury, Judge of 
the High Court of Admiralty, and Chief Judge of the Court 
in Bankruptcy, and also' all persons members of His Majesty’s 
Privy Council, who should have been President thereof, or 
held the Office of Lord Chancellor of Great Britain, or should 
have held any of the other Offices above mentioned, should 
form a Committee of His Majesty’s said Privy Council, and 
should be styled, “The Judicial Committee of the Privy Coun¬ 
cil provided, nev ertheless, that it should be lawful for His 
Majesty, from time to time, as and when he should think fit, 
by his Sign Manual to appoint any two other persons, being- 
Privy Councillors, to be members of the said Committee. It 
was also enacted by the 3rd section of the same Act, that all 
appeals, or complaints in the nature of appeals, which by 
virtue of any law, statute, or custom, might be brought before 
His Majesty in Council, from or in respect of the determina¬ 
tion, sentence, rule, or order, of any Court, Judge, or Judicial 
Officer, and that all such appeals then pending or unheard, 
should be referred by His Majesty to the said Judicial Com¬ 
mittee, and a report or recommendation thereon should be 
made' to His Majesty in Council for his decision thereon, as 
theretofore had been the custom in references of a like nature. 
By the 22nd Section of the same Act, it was provided, that 
as various appeals had been admitted by the Courts of Sudder 
Dewanny Adawlut at the three Presidencies, and the tran¬ 
scripts of the proceedings had been from time to time trans¬ 
mitted to the Privy Council Office, but the suitors had not 
taken the necessary measures to bring on the same to a hear¬ 
ing, His Majesty in Council might direct the East-India 
1 'Oinpany to bring appeals from the Sudder Dewanny Adaw- 
luts of the three Presidencies to a hearing, and to appoint 
Agents and Counsel for the different parties in such appeals, 
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and make such orders for the security and payment of costs 
as His Majesty in Council should think fit; and that such 
appeals should be heard and reported to His Majesty in Coun¬ 
cil, and determined in the same manner, and the decrees ol 
His Majesty in Council were to have the same force and effect, 
as though the same had been brought, to a hearing by the 
direction of the parties appealing in the usual course of pro¬ 
ceeding. It was, however, provided, that such last-mentioned 
powers should not extend to any appeals from the said Courts 
of Sudder Dewanny Adawlut, other than appeals in which 
no proceedings had been or should thereafter be taken in Eng¬ 
land, on either side, for a period of two years subsequent to 
the admission of the appeal lyy such Court of Sudder Dewanny 
Adawlut. This 22nd section was repealed by the 8tli and 9th 
Viet. c. 80, as will be presently seen. The 24th section 
empowered His Majesty in Council to make rules and orders 
for regulating the mode, form, and time of appeal to be made 
from the decisions of the Sudder Dewanny Adawluts, and any 
other Courts of Judicature in India, and for the prevention of 
delays in making or hearing such appeals, and as to the 
expenses and the amount of the property in respect of which 
the appeal might be made. By the 30th section it was 
enacted that two members of the Privy Council, who should 
have held the office of Judge in the East Indies or any of 
His Majesty’s dominions beyond the seas, might attend the 
sittings of the Judicial Committee of the Privy Council as 
Assessors, but without votes, at a salary of £400 a year. 
These appointments are at present vacant. 

By this Statute parties in appeals from India were insured « 
a certain and speedy hearing ; and efficiency was given to the 
pre-existing Laws and Regulations, which had, by long expe¬ 
rience, been found wholly ineffective, and indeed, as we have 
seen, productive of something more than a mere failure of 
justice. The appointment of retired Indian Judges under this 
Act as Assessors of the Court, brought an amount of know¬ 
ledge and experience to bear upon most of the questions 
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arising* in Indian appeals, which could not by any other means 
have been rendered so readily available. 1 

Three Orders in Council were- made in the year 1833, under 
the 24th section of the preceding* Act. By the first, dated the 
4th September, it was ordered that the East-India Company 
should bring* to a hearing* before the Judicial Committee ol 
the Privy Council all the cases of appeal mentioned in a list 
appended to the said order, the same being* appeals from Courts 
of Sudder Dewanny Adawlut in the East Indies, in which no 
proceeding’s had been taken in England, on either side, for a 
period of two years subsequent to the admission of the said 
appeals respectively. The list referred to contained eighteen 
cases from Bengal, ten from Madras, and fifteen from Bom¬ 
bay. The second Order, dated the 18th November, gave 
further directions in pursuance of the said Act, and ordered 


1 It is surprising that the Government of this country should never have 
thought it necessary to appoint any of the retired Judges of the East-India 
Company’s Service to sit in the J udicial Committee of the Privy Council 
as Assessors in Indian appeal cases, since, in appeals from the decisions of 
the Company’s Courts, the peculiar experience of the Judges of the Queen’s 
Courts is necessarily applicable to such cases only as involve points of 
Hindu or Muhammadan law. A large proportion of the suits in the Courts 
of the East-India Company, including almost all those which relate to 
landed property in the Mofussil, are connected with the revenue ; but the 
Statute 21st Geo. III. c. 70, s. 8, expressly forbids the Supreme Court at 
Calcutta from having jurisdiction “ in any matter concerning the revenue, 
or concerning any act or acts ordered or done in the collection thereof, 
according to the usage and practice of the country, or the Regulations 
and the Charters of the Supreme Courts at Madras and Bombay contain 
similar prohibitory clauses (Mad. Chart, s. 23; Bomb. Chart, s. 30). Again, 
all other questions which turn upon the Regulation Law applying to persons 
and things without the jurisdiction of the Supreme Courts can obviously 
only be determined by the Courts of the East-India Company. It follows 
then, of course, that in every one of these instances the subject matter of 
an appeal from the decision of a Company’s Court is necessarily as foreign 
to Assessors appointed from the retired Judges of the Supreme Courts, as to 
the other members of the Judicial Committee, whilst a Judge of the Chief 
Courts of the East-India Company would at once he able to remove the 
doubts and difficulties by which such questions are usually surrounded. 
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that the said East-India Company should appoint Agents and 
Counsel, when necessary, for the different parties in the ap¬ 
peals mentioned in the said list, to transact and do all things 
as had been usual by Agents and Counsel for parties in ap¬ 
peals to His Majesty in Council, from the colonies or planta¬ 
tions abroad. The third Order, of the same date as the pre¬ 
ceding one, directed that the said Company should be entitled 
to demand payment of their reasonable costs of bringing ap¬ 
peals to hearing by virtue of the said Act, to such an amount 
and from such parties, and should have such lien for the said 
costs upon all monies, lands, goods, and property whatsoever, 
and upon all deposits which might have been made, and all 
securities which might have been, given in respect of such 
appeals, as the Judicial Committee of the Privy Council 
should direct. 

Under the same Act His Majesty did, by his Order in 
Council, dated the 16th January 1836, approve certain Rules 
for the regulation and conduct of appeals, and amended a 
portion thereof by another order of the 10th August in the 
same year; the Rules contained in these Orders, were, how¬ 
ever, never acted upon, and they were cancelled and rescinded 
by Her present Majesty in Council, by an Order dated the 
10th April 1838, which substituted other Rules and Regula¬ 
tions applicable to Indian appeals. 

By this last-mentioned Order it was provided, amongst other 
things— 

a 1. That from and after the 31st day of December next, no 
appeal to Her Majesty, her heirs and successors in Council, 
shall be allowed by any of Her Majesty’s Supreme Courts of 
Judicature at Fort William in Bengal, Fort St. George, Bom¬ 
bay, or the Court of Judicature of Prince of Wales’ Island, 
Singapore, and Malacca, or by any of the Courts of Sudder 
Dewanny Adawlut, or by any other Courts of Judicature in 
the territories under the Government of the East-India Com¬ 
pany, unless the petition for that purpose he presented within 
six calendar months from the day of the date of the judgment, 



decree, or decretal order complained of, and unless the value 
of the matter in dispute in such appeal shall amount to the 
sum of 10,000 Company’s rupees at least; and that, from and 
after the said 31st day of December next, the limitation of 
£5000 sterling- heretofore existing- in respect of appeals from 
the Presidency of Fort William in Bengal, shall wholly cease 
and determine. 

“ 2. That in all cases in which any of such Courts shall 
admit an appeal to Her Majesty, her heirs and successors in 
Council, it shall specially certify on the proceedings that the 
value of the matter in dispute in such appeal amounts to the 
sum of 10,000 Company’s rupees or upwards, which certificate 
shall be deemed conclusive of the fact, and not be liable to be 
questioned on such appeal by any party to the suit appealed. 

« 3 . Provided nevertheless, that, nothing herein contained 
shall extend, or be construed to extend, to take awaj, diminish, 
ox* derogate from the undoubted powei* and authonty of Her 
Majesty, her heirs and successors in Council, upon the petition 
at any time of any party aggrieved by any judgment, decree, 
or decretal ox*der of any of the aforesaid Courts, to admit an 
appeal therefrom upon such other terms, and upon and subject 
to such other limitations, restrictions, and regulations, as Her 
Majesty, her heirs and successors, shall in any such special 
case think fit to prescribe.” 

^ In the month of July 1843 was passed the 6th and 7th Viet, 
c. 88, intituled u An Act to make further Regulations for the 
facilitating the hearing Appeals and other matters by the 
Judicial Committee of the Privy Council.” This Act relates 
principally to appeals from the Ecclesiastical and Admiralty 
Courts ; but it also enacted generally as regards appeals, that 
they might be heard by not less than three members of the 
Judicial Committee, and that they should be conducted with 
reference to manner and form, subject lion ev er to the Rules 
from time to time made by tbe Judicial Committee, as if 
appeals in the same causes had been made to the Queen in 



Chancery, the High Court of Admiralty, or the Lords Com¬ 
missioners of Appeals in Prize Causes. 

The 7th and 8th Viet. c. 09, was passed in the year 1844, 
for the purpose of amending the 3d and 4tli Will. IV. c. 41, 
and extending the jurisdiction and powers of the Judicial 
Committee. This Act made no alteration of note as regards 
Indian appeals. 

Nothing was specially provided in these two last Acts for 
the regulation of Indian appeals, and all the earlier proceed¬ 
ings were taken according to the 3d and 4th Will. IV. c. 41, 
and the Order in Council of the 10th April 1838; hut when 
the old appeals had been for the most part heard, it was deter¬ 
mined to take the matter out of the hands of the East-India 
Company, and, in appeals from the Sudder Dewanny Adawluts, 
admitted by such Courts after the 1st January 1846, to leave 
the appellants in India to appoint Agents and Counsel in 
England to conduct their causes. For this purpose the 8th 
& 9th Viet. c. 30, was passed in 184o, and it is under this 
Act that appeals are now instituted, reserving of course with 
regard to their admission and the procedure, such portions of 
the previous Statutes and orders as are not repealed, 1 and 
relate generally or specifically to appeals from India. 

I give this Act verbatim, as it is important and of no great 
length. 

u An Act to amend an Act passed in the Third and Fourth 
Years of the Reign of His late Majesty King - William the 
Fourth, intituled An Act for the better Administration of 
Justice in His Majesty’s Pricy Council. 

[30th June 1840.] 

<( Whereas by an Act passed in the Session held in the third, 
and fourth years of the reign of His late Majesty King William 
the Fourth, intituled An Act for the better Administration of 
Justice in Ills Majesty’s Privy Council, after reciting that 


1 The 8th & 9th Yict. c. 30, specially repeals the 221 section of the 31 & 
4th Will. IV. c. II. 




various appeals to His Majesty in Council from the Courts of 
Sudder Dewanny Adawlut at the several Presidencies of Cal¬ 
cutta^ Madras, and Bombay , in the East Indies , had been 
admitted by the said Courts, and the transcripts of the pro¬ 
ceedings in appeal had been from time to time transmitted 
under the seal of the said Courts through the East-India 
Company, then called the United Company of Merchants of 
England trading- to the East Indies , to the Office of His 
Majesty’s Privy Council, but that the suitors in the causes so 
appealed had not taken the necessary measures to bring the 
same to a hearing, it was enacted that it should be lawful for 
His Majesty in Council to give such directions to the said 
Company and other persons, for the purpose of bringing to a 
hearing before the Judicial Committee of the Privy Council 
the several cases appealed or thereafter to be appealed to His 
Majesty in Council,from the several Courts of Sudder Dewanny 
Adawlut. in the East Indies, and for appointing Agents and 
Counsel for the different parties in such appeals, and to make 
such Orders for the security and payment of the costs thereof 
as His said Majesty in Council should think fit, and thereupon 
such appeals should be heard and reported on to His Majesty 
in Council, and should be by His Majesty in Council deter¬ 
mined, in the same manner, and the Judgments, Orders, and 
Decrees of His Majesty in Council thereon should be of the 
same force and effect, as if the same had been brought to a 
hearing by the direction of the parties appealing, in the usual 
course of proceeding: provided always, that such last-men¬ 
tioned powers should not extend to any appeals from the said 
Courts of Sudder Dewanny Adawlut, other than appeals in 
which no proceedings then had been or should thereafter be 
taken in England on either side for a period of two years sub¬ 
sequent to the admission of the appeal by such Court of Sudder 
Dewanny Adawlut: And whereas by certain Orders in Coun¬ 
cil made under certain powers contained in the said Act, pro- 
\ ision is made for registering in the Council Office the arrival 
in this country of the transcripts of the proceedings in appeals 
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from the said Courts: And whereas it is considered advisable 
that the said Act should be amended in manner hereinafter 
mentioned : Be it therefore enacted by the Queen’s Most 
Excellent Majesty, by and with the advice and consent of the 
Lords spiritual and temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, that 
the hereinbefore recited provisions of the said Act shall not 
apply to the case of an appeal which shall be admitted by any 
of the said Courts of Sudder Dewanny Adawlut after the first 
day of January one thousand eight hundred and forty-six. 

“II. And be it enacted, that any appeal to be admitted by 
any of the said Courts of Sudder Dewanny Adawlut after the 
said first day of January one thousand eight hundred and 
forty-six shall be considered and be held to be abandoned and 
withdrawn by consent of the parties thereto, unless some pro¬ 
ceeding's shall be taken in England in the same by one or 
more of the parties thereto within two years after Registration 
at the Council Office of the arrival of the transcriptj and any 
such appeal as aforesaid shall be held to be abandoned and 
u hhdrawn in like manner under any other circumstances which 
Her Majesty in Council may from time to time by any Orders 
01 Rules in that behalf direct to be taken and considered as a 
withdrawal thereof; and the Hast-India Company are hereby 
requii ed ii om time to time to ascertain and certify to the proper 
Couits in the East Indies all appeals which may from time to 
time become abandoned and dropped under the provisions of 
this clause.” 

Certain other Orders in Council have been since passed, but 
as they relate exclusively to rules of practice it is not necessary 
to notice them in this place. 
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CHAPTER V. 

THE LAWS PECULIAR TO INDIA. 

The Laws which are peculiar to India are 

1 The Law enacted by the Regulations passed by the 
Governor-General and Governors in Council previously to the 
3d and 4th Will. IV. c. 85, and the Acts of the Governor- 
General in Council passed subsequently to that Statute, tins 
Law is the existing general law of all the British territories in 
India, excepting such portions as are subject to the jurisdiction 
of the Supreme Courts, and is administered m the Courts ot 
the Honourable East-India Company, both to Natives and 
Europeans; British subjects being, however, excepted so tar 
as relates to the criminal law. The Supreme Courts also take 
judicial notice of such of the Regulations as have been regis¬ 
tered in such Courts, and alter the Common Law of England, 
together with such Acts of Government as alter the same Law, 
or are specially applicable to the same Courts, or to matters 

within their jurisdiction. 1 

2. The Native Laws. These may be divided into : 

(1.) The Hindu Civil Law so far as the same is reserved to 
the Hindu inhabitants of India, by the Statutes, Charters, and 
Regulations. This law is administered both in the Supreme 
Courts, and in those of the Honourable East-India Company. 2 

(2.) The Muhammadan Civil Law as reserved by the same 
Statutes, Charters, and Regulations, which is administered to 
Muhammadan inhabitants of India in both the Queen s Courts 
and the Sudder and Mofussil Courts; 3 and the Muhammadan 


1 The Queen v. Ogilvy, 1 Pulton, 364. Woodubchunder Mullich v. 
Braddon , ib. 402. 

2 See supra, p. 120, note 2. 3 See supra, p. 120, note 3. 
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Criminal Law, which is administered, under certain restric¬ 
tions, in the Company’s Courts of Criminal Judicature in the 
Presidencies of Bengal and Madras, but has been superseded 


by a written code in the Criminal Courts of the Bombay 
Presidency. 

(3.) The Laws and Customs of those Natives of India who 
are neither Hindus nor Muhammadans. These laws and cus¬ 
toms, so far as they can be ascertained, are administered in 
some civil matters in the Sudder and Mofussil Courts, in suits 
between such native parties, by a liberal construction of the 
■wording* of the Regulations. 


1. Tiie law enacted by the Regulations and Acts of 
the Governor-General in Council. 

Sir James Mackintosh says, “There is but one way of 
forming- a civil code, either consistent with common sense, or 
that has been ever practised in any country; namely, that of 
gradually building up the law, in proportion as the facts arise 
which it is to regulate.” 1 This remark is especially applicable 
to British India, where it would at any time have been utterly 
impossible at once to have formed or adapted a code which 
would have been suited to its requirements. 

From the date of the battle of Plassey in 1757, down to the 
subjugation oi the .Punjab in our own times, new provinces 
and new nations have constantly and successively been brought 
under British rule, either by cession or conquest. They have 
been found to possess different laws and customs, and distinct 
and various rights of property; and they have consequently 
presented new facts requiring the introduction of fresh laws 
into our Codes for their government. These fresh laws were 
in many instances rendered inapplicable by the gradual intro¬ 
duction of civilization and the amelioration of the condition of 
the natives, and they were in such cases abolished accordingly ; 


1 Discourse on the Study of the Law of Nature and Nations. 
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and this is one of the principal causes why the Codes of Regu¬ 
lation Law seem, at first sight, to be an incongruous and indi¬ 
gested mass. 

The apparent defects of the Regulation Law will, however, 
in a great measure disappear on a closer examination 3 and, if 
we except some sweeping enactments of the earlier Indian 
legislators, who cut the Gordian knot instead of solving the 
riddle, the Regulations will be found to have been formed, 
modified, and abrogated, according to the peculiar circum¬ 
stances of time and place, with an ability and moderation 
which reflects equal honour on the lawgivers themselves and 
the country which gave them birth. 

The gradual “building up of the law” which has taken 
place in India, together with the variety of rights to be 
provided for, the diversity of the people to be governed, and of 
the laws to be administered, has unavoidably rendered the 
study of the Regulations both intricate and difficult; and on 
this account some hasty and thoughtless persons have been 
induced to pass an indiscriminate censure upon a system which 
the}', possibly, wanted time or industry to acquire, or capacity 
to understand. It is nowhere pretended that the Codes 
enacted by the Governments of India are perfect • but the 
candid inquirer will pause and examine before he condemns 
them for obscurity or insufficiency, and will rather admire 
how, under such a complication of difficulties, a system of laws 
could have been formed providing so admirably for contin¬ 
gencies which apparently no human forethought could have 
anticipated, that has worked so well in practice, and that 
lias resulted in the prosperity and good government so emi¬ 
nently conspicuous throughout the vast territories of our 
Indian Empire. 

Many years ago that great statesman the Marcpiis of 
Wellesley spoke of the code of Bengal Regulations, upon 
which those of Madras and Bombay are based, in the follow- 
ingwords:—“Subject to the common imperfection of every 
human institution, this system of laws is approved by prac¬ 
tical experience, (the surest test of human legislation,) and 
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contains an active principle of continual revision, which affords 
the best security for progressive amendment. It is not the 
effusion of vain theory, issuing from speculative principles, 
and directed to visionary objects of impracticable perfection; 
but the solid work of plain, deliberate, practical benevolence; 
the legitimate offspring of genuine wisdom and pure virtue. 
The excellence of the general spirit of these laws is attested 
by the noblest proof of just, wise, and honest government; by 
the restoration of happiness, tranquillity, and security, to an 
oppressed and suffering' people; and by the revival of agri¬ 
culture, commerce, manufacture, and general opulence, in a 
declining and impoverished country.” 1 

This is high praise. It is true that it was bestowed com¬ 
paratively hut a few years after the foundation of the Bengal 
Code by Lord Cornwallis; hut an opinion from so great an 
authority must always command our respect; and it has been 
fully justified by a lengthened application of the test alluded 
to by the noble orator : practical experience has shewn us that 
the system was well conceived and well • applied : through a 
long series of years it has been marked by progressive im¬ 
provements ; and British India exhibits at the present day, 
though on a grander scale, the same prosperous results that 
called forth Lord Wellesley’s admiration nearly half a cen¬ 
tury ago. 2 


I shall now give a short statement of the Statutes under 
which the Beg'ulation law generally was founded and formed. 

Until the year 1793 no general Code of Regulations was 
enacted for the government of India, though long- previously 


1 Discourse delivered by tlie Marquis of Wellesley on the 11th February 
1805, at the annual meeting for the distribution of prizes to the students 
of the College at Fort 'William. 

2 This was written in 1850, but I see no reason to altera single word. 
The recent mutiny, being entirely military, is wholly independent of our 
systems for the administration of justice; and the Kingdom of Oude has 
been so lately annexed that the perhaps more general rebellion in that pro¬ 
vince cannot be considered as in any way connected with our system of 
Daws. 
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to that time, and as early as 1772, when Warren Hastings 
was appointed Governor of Bengal, many rules and orders 
had been made by the Government of that Presidency. 

The Regulating Act, the 13tli Geo. III. c. 03, which was 
passed in 1773, first laid down specific laws for the Govern¬ 
ment of Indian affairs, and for the appointment of a Governor- 
General and Council. Sections 30 and 37 of that Statute 
empowered the said Governor-General and Council to make 
and issue such Rules, Ordinances, and Regulations, for the 
good order and civil government of the United Company’s 
Settlement at Fort William in Bengal, and all places suboi- 
dinate thereto, as should be deemed just and reasonable, and 
not repugnant to the laws of the realm ; and to enforce them 
by reasonable fines and forfeitures : with a proviso, however, 
that such Regulations should not be valid unless registered in 
the Supreme Court of Judicature to be established under the 

said Statute. . 

An appeal lay from these Regulations to the King m Coun¬ 
cil ; and even without an appeal His Majesty was empowered 
to set them aside by his sign manual. 

By a subsequent Statute, the 21st Geo. III. c. < 0, s. 23, 
passed in 1781, the Governor-General and Council were em¬ 
powered to frame Regulations for the Provincial Courts and 
Councils, which were to be of force and authority to direct the 
said Provincial Courts, subject to revision by the executive 


Government of England. 

Several Regulations were accordingly passed, under the 
authority of these Statutes, for the administration of justice 
and the collection of the revenuej the first receiving the 
sanction of the Bengal Government on the 17th of April l?bO. 
Many of these, however, existed only in manuscript; and 
although others were printed, and some translated into the 
native Languages, still these were chiefly on detached papers 
not easy of reference even to the officers of Government, 
and of course difficult to be obtained in <t ^ collected foi m ; 
whilst such as were not translated into the languages of the 
country were quite inaccessible to the natives. 





The three systems of Regulation law which are now cur¬ 
rent throughout India may be said to owe their origin to the 
political wisdom of the Marquis Cornwallis, during whose first 
government 1 was passed the celebrated Regulation XLI. of 
179:3, 2 entitled, “A Regulation for forming into a regular 
Code all Regulations that may be enacted for the Internal 
Government of the British Territories in Bengal.” The pre¬ 
amble to this Regulation states, that u It is essential to the 
future prosperity of the British territories in Bengal, that all 
Regulations whiph may be passed by Government, affecting 
in any respect the rights, persons, or property of their subjects, 
should be formed into a regular Code, and printed, with trans¬ 
lations in the country languages ; that the grounds on which 
each Regulation may be enacted should be prefixed to it; 
and that the Courts of Justice should he bound to regulate 
their decisions by the rules and ordinances which those Regu¬ 
lations may contain. A Code of Regulations framed upon the 
above principles, will enable individuals to render themselves 
acquainted with the laws upon which the security of the 
many inestimable privileges and immunities granted to them 
by the British Government depends, and the mode of obtain¬ 
ing speedy redress against every infringement of them; the 
Courts ot Justice will be able to apply the Regulations 
according to their intent and import; future administrations 
will ha\e the means of judging how far Regulations have been 
productive of the desired effect, and, when necessary, to mo¬ 
dify or alter them as from experience may be found advisable; 
new Regulations will not be made, nor those which may 
exist be repealed, without due deliberation; and the causes of 


1 The Members of the Bengal Council at this period deserve to be 
honourably recorded; these were Peter Speke, Esq., William Cowper, Esq. 
and Thomas Graham, Esq. 

Extended to Benares by Beng. Eeg. I. 1705, s. 4, and re-enacted for 
the ceded and conquered provinces by Beng. Keg. I. 1803, and Ben" Ik.,, 
VIII. 1805, s. 2. 

■ M 




Ml NlSTQy. 



the future decline or prosperity of these provinces will always 
be traceable in the Code to their source.” 


The tenour, and for the most part the very terms of this impor¬ 
tant Regulation, were afterwards adopted into a Statute which 
was passed in 1797, confirming the power of making local 
laws already vested in the Governor-General in Council. I his 
Statute, the 37th Geo. III. c. 142, by section 8 enacted 
that all Regulations which should be issued and framed by 
the Governor-General in Council at Fort William in Bengal, 
affecting the rights, persons, or property of the natives, or 
of any other individuals who might be amenable to the Pro¬ 
vincial Courts of Justice, should be registered in the Judicial 
Department, and formed into a regular Code, and printed, 
with translations in the country languages; and that the 
grounds of each Regulation should be prefixed to it; and 
all the Provincial Courts of Judicature should be bound by, 
and regulate their decisions by, such rules and ordinances as 
should be contained in the said Regulations. The same sec¬ 
tion also enacted, that the said Governor-General in Council 
should annually transmit to the Court of Directors of the 
East-India Company ten copies of such Regulations as might 
be passed in each year, and the same number to the Board of 
Commissioners for the affairs of India. 

The 18th and 19th sections of the 39th and 40th Geo. III. 
c. 79, passed in 1800, empowered the Governor-General and 
Council to order corporal punishment for breach of the Rules 
and Regulations made under the 13th Geo. III. c. 03; and 
the 20th section of the same Statute rendered the Province of 
Benares, and all provinces or districts thereafter to be annexed 
or made subject to the Bengal Presidency, subject to such 
Regulations as the Governor-General and Council of Fort 
William had framed or might thereafter frame. 

At Madras, Regulations were made under the authority of 
the 39th and 40th Geo. III. c. 79, the 11th section empower¬ 
ing the Governor in Council at Fort St. George to frame 
Regulations for the Provincial Courts and Councils at that 
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Presidency; and Regulation I. of 1802, ordering tire formation 
of a regular Code according to the plan adopted in Bengal, 
was framed upon the Bengal Regulation XLI. of 1798. 

The right of the Bombay Government to make Regulations 
had been held to stand inferred from, and to be recognized by, 
the 11 th section of the 37th Geo. III. c. 142; 1 hut it was 
more formally conferred by the 47th Geo. III. sess. 2 , c. 68 , 
s. 3, passed in 1807. Under the inference above mentioned, 
and by the recommendation of the Governor-General and 
Council, Regulations were made at Bombay, commencing in 
the year 1799; Regulation I. of which year provided for the 
formation of a Code, and was taken with but little alteration 
from Regulation XLI. of the Bengal Code. 

o O 

Section I. of the 47th Geo. III. sess. 2 , c. G 8 , empowered 
the Governors in Council to make regulations for the good 
order and government of the towns of Madras, Bombay, and 
their dependencies. 

The 63d Geo. III. c. 155, s. GO, enacted that copies of all 
Regulations made under the 37th Geo. III. c. 142; the 39 th 
& 40th Geo. III. c . 79: and the 47th Geo. III. sess. 2 , c. 68 , 
should be laid annually before Parliament 5 and sections 98, 

99, 100 , empowered the Governor-General and Governors in 
Council, in their respective Presidencies, with the sanction of 
the Corn t of Directors and the Board of Controul, to impose 
duties and taxes within the towns of Calcutta, Madras, and 
Bombay ; for the enforcing of which taxes Regulations were 
to be made by the Governor-General and Governors in Council 
in the same manner as other Regulations were made; and all 
such Regulations were directed to be taken notice of, without 
being specially pleaded, in His Majesty’s Courts at Calcutta, 
Madras, and Bombay; and all persons were empowered to 
proceed in such Courts for the enforcement of such Re<ni- 
lations. 

The powers given by the above Statutes are not very well 


1 Bomb. Beg. III. 1790 ; Bomb. Reg. II. 1 SOS. 






REGULATION LAW. 




defined. To use the words of Sir Charles Grey, C. .T. a The 
exercise of one of them has been extensive beyond what seems 
to have been at first foreseen by the Legislature; and it is not 
that which in 1773 was designed to be the only one, which 
has in fact been the most considerable. That which was esta¬ 
blished by the 13th Geo. III. c. 63, has been almost a barren 
branch ) and that which was given in 1781, expressly for the 
purpose of making limited rules of practice for Provincial 
Courts, has produced a new and extensive system of Laws, for 
a large portion of the human race.” 1 * 

With regard to the translations of the Regulations into the 
country languages, the principle ot which was actually opposed 
in sober seriousness by the notorious Francis, in his recom¬ 
mendation to oblige the natives of India to learn English ,“ it 
would be unnecessary to point out the wisdom or utility. J us- 
tinian himself published in Greek because it was the most 
generally understood language. 3 No reasonable person will 
refuse to admit the absolute necessity of such translations, 
previously to the enforcement of the laws which were framed 
for the government of the natives in the earlier stages of our 
administration, whatever may be the case at the present time. 


According 1 to the provisions above recapitulated, Regulations 
were successively enacted at the three Presidencies of Bengal, 
Madras, and Bombay, from the years 1780, 1802, and 1799 
respectively. 

These Regulations, where not repealed, are still in force, and 
form three separate codes ] First that of Bengal, commencing’ 


i See Minute of Sir C. Grey, C. .T., dated the 2d October 1829. Fifth 
App. to the Third Report from the Select Committee of the House of Com¬ 
mons, 1881, p. 1126, 4to. edit. And see Sir E. Ryan’s Minute of the same 
date, ib. p. 1183. 

- “ Every man then would he able to speak for himself, and every com¬ 
plaint would be understood.”—Letter to Lord North, p. 40. London, 1739. 

3 “ Nostra eonstitutio quam pro ornni natione Gram lingua composui- 
mus.”—Inatit. lib. III. tit. viii. 3. 




in 1793; Secondly, that of Madras, first formed in 1802? 
before which time no Regulations were passed in that Presi¬ 
dency ; and Thirdly, the Bombay Code, which dates its origin, 
as it now stands, from the year 1827, when all the previous 
Regulations passed for the Bombay Presidency, from 1799 up 
to that period, were rescinded, and the present Code originated. 
Since the month of August in the year 1834, when Regulation 
II. of the Madras Code of that year received the sanction of 
the Governor-General in Council, no further Regulations were 
passed, then* place being* supplied by the Acts of the Governor- 
General in Council under the requirements of the 3d and 4th 
Will. I V. c. 85 : these Acts apply to the whole of the British 
territories in India, unless otherwise specified. It must, how¬ 
ever, he remembered that they do not supersede or abolish the 
old Codes of law, except in specified instances, and that they 
are expressly passed in continuation of the Regulations of the 
Supreme Government. 

By the 39th section of the 3d and 4th Will. IV. c. 85, the 
superintendence, direction, and controul, of the whole civil and 
military Government of the British territories and revenues in 
India became vested in the Governor-General and Councillors, 
to he styled “ the Governor-General of India in Counciland 
by the next following section it was provided that the said 
Council should consist of four ordinary members, instead of 
three as formerly; and that of such four, three should be, or 
have been, servants of, or appointed by, the East-India Com¬ 
pany ; and that the fourth should be appointed, from amongst 
persons who should not be servants of the said Company, by 
the Court of Directors, subject to the approbation of His 
Majesty ; and that such member should not sit or vote in the 
said Council, except at meetings thereof for making Laws and 
Regulations. The 43d section of the same Statute empowered 
the said Governor-General in Council to legislate for India, by 
repealing, amending, or altering, former or future Laws and 
Regulations, and by making Laws and Regulations “ for all 
persons, whether British or Native, foreigners or others, and 
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for all Courts of Justice, whether established by His Majesty’s 
Charters or otherwise, and the jurisdictions thereof, and tor all 
places and things whatsoever, within and throughout the whole 
and every part of the British territories in India, and tor all 
servants of the said Company within the dominions of Princes 
and States in alliance with the said Company.” The next section 
enacted that such Laws and Regulations should be repealed, it 
disallowed by the Court of Directors at home. The doth sec¬ 
tion provided, that until such Laws should be repealed by the 
home authorities, they should be operative ; so that Laws lor 
taxation no longer require the previous sanction of the Court 
of Directors. It was also declared by the last-mentioned sec¬ 
tion, that such Laws and Regulations should have the force of 
Acts of Parliament, and that their registration and publication 
in any Court of Justice should be unnecessary. By the 51st 
section it was enacted that nothing in the said Statute should 
affect the right of Parliament to legislate for India; and all 
Laws and Regulations made by the Legislative Council were 
required to be transmitted to England, and laid before both 
Houses of Parliament. 

The restriction of the legislative power to a Council at the 
chief Presidency is undoubtedly a great improvement on the 
former plan, inasmuch as it secures uniformity in the system 
of legislation, and renders unnecessary the constant re-enact¬ 
ment of different Laws at the several Presidencies, when such 
Laws are applicable to the whole of British India. The 
principle which governs the present system is, however, essen¬ 
tially the same that has prevailed throughout the formation ol 

the three Codes of Regulations. 

A further alteration was made in the legislative system ot 
India by the 53 d section of the last-mentioned Statute 5 and 
as it is nearly connected with the Acts of the Governor- 
General in Council, it may properly be noticed in this place. 
This section enacted, that a Law Commission should be 
appointed by the Governor-General in Council to inquire 
into the jurisdiction, powers, and rules, of the existing Courts 
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of Justice and Police Establishments, and into the nature 
and operation of all Laws prevailing- in any part of the British 
territories in India; and to make reports thereon, and suggest 
alterations, due regard being had to the distinction of casts, 
difference of religion, and the manners and opinions prevail¬ 
ing among different races and in different parts of the said 
territories. 

In pursuance of the powers thus conferred an Indian Law 
Commission was appointed in the year 1834, consisting of the 
Legislative Councillor, another English barrister, and three 
Civil servants of the Company, one from each of the three 
Presidencies. Lord Macaulay, then Mr. Macaulay, was the 
first Legislative Councillor. After a lapse of about two years 
the Indian Law Commission published a proposed Penal 
Code for all India, known now as “ Macaulay’s Code,” but it 
was not adopted; it was recast afterwards by Mr. Drinkwater 
Bethune, who subsequently held the office of Legislative 
Councillor, but this second edition was not more successful 
than the first, and “ Macaulay’s Code ” has never received 
the sanction of the Government. After Mr. Macaulay’s de¬ 
parture from India the Law Commission gradually died away, 
and though subsequently revived in the persons of the Mem¬ 
bers of Council; to use the words of Mr. Campbell, “No 
codification, consolidation, or general emendation and comple¬ 
tion of the laws and customs of the country, nor any of the ob¬ 
jects of the Law Commission whatsoever, has yet been effected.” 1 

This language, though correct in the main, is perhaps a 
little too severe, for although the Law Commission, appointed 
as above stated, was a total failure so far as concerned its 
anticipated results, it has been productive of considerable 
benefit in another way. Up to a certain time the Commis¬ 
sioners published reports, upon which, in many instances, the 
Acts of the Governor-General in Council have been based. 
Their reports were printed periodically by order of the House 


1 * Modem India.” By GL Campbell, Esq., Svo. London, 1852, p. 187. 
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of Commons, and fill several large folio volumes j and although 
they contain a vast amount of matter which is speculative and 
unimportant, their perusal will amply repay the student for 
the trouble of wading through some thousands of pages, 
since they comprise numerous communications from the most 
learned and experienced persons in India in every depart¬ 
ment, embodying their opinions on many topics of the highest 
interest, which probably would otherwise never have been 
recorded. These Reports, of necessity, offer all the incon¬ 
veniences attendant upon the textual reproduction of official 
correspondence; but the publication of comprehensive Indices, 
printed by order of the House of Commons in 1847, has 
obviated, in a great measure, the difficulty of reference. 

In the year 1853, the 10th and 17th Viet. c. 95 was passed, 
and as yet its provisions are in force. Section 21 of this 
Statute repealed so much of the 3rd and 4tli Will. IV. as pro¬ 
vided that the fourth ordinary Member of Council should not 
be entitled to sit or vote in the said Council except at meetings 
thereof for making Laws and Regulations. By the following 
section six additional members were added to the Council ; 
they are distinguished as Legislative Councillors thereof. Of 
these, four are to be appointed from the Civil servants of the 
Company of ten years’ standing — two representing Bengal 
and the North-Western Provinces and appointed by the Lieu¬ 
tenant-Governors, and two representing Madras and Bombay, 
selected by those Governments. The two remaining mem¬ 
bers are the Chief Justice and one puisne Judge of the 
Supreme Court at Calcutta. Two other Legislative Coun¬ 
cillors may he appointed by the Governor-General, being Civil 
servants of the Company.of ten years’ standing*, but it does 
not appear that the power of making these additional appoint¬ 
ments has as yet been exercised. None of these Legislative 
Councillors are entitled to sit or vote in the said Council 
except at meetings thereof for making* Laws and Regulations : 
seven form a quorum. The assent of the Governor-General 
is necessary to the validity of Laws made by the said Council. 
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The Legislative Council now holds its sittings in public, and 
its debates are regularly reported and published. 

Section 28 of the same Statute provided that Her Majesty 
might appoint Commissioners in England to consider and 
report upon the reforms proposed by the Indian Law Com¬ 
missioners appointed under the 3rd and 4th Will. IY. c. 

85. In pursuance of such powers a Commission was issued 
under the royal Sig'n Manual, dated November the 9th 1853, 
appointing* eig*ht Commissioners who have since presented four 
reports, the last of which is dated the 20th of May 1850. 

These reports recommended the amalgamation of the Queen’s 
and Company’s Courts, and proposed the most sweeping alter¬ 
ations in the whole judicial system. The Commissioners were, 
however, not unanimous, and one of them, the late Sir John 
Jervis, C. J., absolutely refused to sign the third and fourth 
reports, and after their presentation, formally, and it may be 
perhaps said, somewhat petulantly declined to take any fur¬ 
ther part in the proceedings of the Commission. The four 
reports of the Commissioners were sent out to India: the first 
on December the 12th 1855, the second on the 20th of 
February 1850, and the third and fourth on June the 25th 
1856. They are now under the consideration of the Legis¬ 
lative Council at Calcutta. 

In conclusion of the present division of this Chapter, I shall 

enumerate those works which tend to facilitate the study of 

the Law enacted by the Regailations and the Acts of the 

Governor-General in Council: the unrepealed Regulations of 

the three Presidencies remaining* in force, as has been already 

mentioned, within the limits of the respective Presidencies, 

and forming*, together with the Acts of the Governor-General 

in Council, and the unrepealed Statutes, the general subsisting* 

Law throughout the British territories in India. 

© 

The Regulations themselves have been published at different 
times, and in various forms, both in India and in this country ; 
those passed at each Presidency having been printed sepu- 
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rately, by order of the Governments in India or of the 
Honourable Court of Directors. From the year 1814, the 
Regulations of all the three Presidencies, passed in, and sub- 
quently to, that year, appeared concurrently, printed by order 
of the House of Commons. Various translations of the Regu¬ 
lations in the native languages were from time to time pub¬ 
lished by order of the Governments in India, but these it will be 
unnecessary in this place to mention more particulai l ). 

In 1807* Sir James E. Colebrooke published a Digest of the 
Civil Regulations of the Presidency of Bengal from the years 
1793 to "l 806, in two folio volumes, together with a Supple¬ 
ment forming a third volume. 

In 1807—1809 appeared the admirable analysis oi the 
Beno-al Regulations by Mr. John Herbert Harington, for¬ 
merly Chief Judge of the Sudder Dewanny Adawlut at Cal¬ 
cutta • and in the year 1821 a second edition of the first 
volume comprising the first and second parts of the work, and 
enriched with copious Notes and additions, was published in 
London under the patronage of the Court of Directors. It is 
scarcely possible to speak too highly of this analysis, and it 
justly occupies the very first place as an authority. The 
arrangement throughout the work is clear and simple, and the 
Notes°which are added afford, in every instance, the greatest- 
assistance to the student in the elucidation of the subject- 
matter of the text. In no instance, probably, has the patro¬ 
nage of the East-India Company been more worthily bestowed 
than upon Mr. Harington’s work; and it is only to be 
regreifed that the second and revised edition of the two latter 
volumes was never published. Imperfect though it be, how¬ 
ever and though it extends no later than the year 1821, no^ 
one who is desirous of obtaining a knowledge of the law of 
Bengal should omit to peruse it with the utmost attention, 
y Persian translation of Mr. Harington’s analysis Avas made 
by Major Ouseley, and published at Calcutta m the year 1840 r 1 

■ . \ i. 2 vols. 4to. Calcutta, 

1840." " 
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it is a most useful publication so far as it goes, as it affords to 
those natives who are ignorant of our language the means of 
gaining a perfect insight into the history and constitution of 
om* system of legislation for India, and a knowledge of a large 
body of the Laws themselves. 

An Abstract of the Regulations enacted for the Provinces 
of Bengal, Behar, and Orissa, in four 4to. volumes, originally 
compiled by Mr. Blunt, and continued by Mr. H. Shake- 
spear, was printed at Calcutta in 1824—1828. 

Mr. Dale’s alphabetical Index to the Regulations of Govern¬ 
ment for the territories under the Presidency of Bengal was 
published, with an Appendix, in 1880: it is a useful work, but 
has been superseded by Mr. Fenwick’s more recent publication 
ot the same nature, mentioned below. 

Mr. Richard Clarke is the author of a concise Abstract of 
the Bengal Regulations from 1793 to 1831, which forms the 
sixth Appendix to the Minutes of Evidence taken before the 
Judicial Sub-Committee of the House of Commons in the year 
1832. 

The same gentleman also published, in 1840, a collec¬ 
tion of the Bengal Regulations respecting- Zanffndari and 
.Lakhiraj property. This collection, which was printed by the 
authority of the Honourable Court of Directors, is of the 
highest inteiest, as it brings tog-ether, arrang-ed under separate 
heads, such of the enactments of the Beng-al Government as 
affect the possession and transfer of revenue property, or, as it 
is ordinarily termed in the Regulations which established the 
permanent settlement, property in land. Mr. Clarke published 
the present work chiefly for reference upon appeals to the 
Queen in Council, the right to Zammdan property forming 
the subject of many of the most important appeals from. ' 
the Courts of the East-India Company, especially those from 
Bengal. 

An Abstract of the Bengal Civil Regulations was published 
by Mr. Augustus Prinsep. I have never met with a copy of 
this work, but it is stated to be a very valuable and well- 
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executed compilation. 1 A Hindi translation of Mr. Prinsep’s 
Abstract was published at Dehli in 1843. 2 

In the year 1840 Mr. Marshman produced his Guide to 
the Civil Law of the Presidency of Fort William, which con¬ 
tains all the unrepealed Regulations, Acts, Constructions, and 
Circular Orders ot Government relating - to the subject . I his 
is a most useful and comprehensive work, but it is to lie 
regretted that it has not the advantage of an Index. A Hindi 
translation of this work, by the Professors of the Dehli Col¬ 
lege, was published in 1843, comprising all the Regulations, 
abstracts of Constructions, and Circular Government Orders, 
contained in Mr. Marshman’s work, and continued to Novem¬ 
ber 1843 j abstracts of some of the Acts ot the Legislative 
Council, and of the Regulations relative to the resumption of 
rent-free tenures j together with an Epitome of the Hindu 
and Muhammadan Laws, from the works of Sir W. H. Mac- 
nao-hten. 3 Mr. Marshman also published a Guide to the 
Revenue Regulations in the year 1835. 

Mr. Fulwar Skipwith’s Magistrates’ Guide, which is an 
abridgement of the Criminal Regulations and Acts, and con¬ 
tains the Circular Orders and Constructions of the Court of 
Nizamut Adawlut in Bengal up to August 1843, is a most 
useful book in the criminal department. 

In the year 1840 Mr. A. D. Campbell published at Madras 
a collection of the Regulations of the Madras Presidency 
from the year 1802, with a Synopsis and Notes on the Code, 
and mentioning all those Regulations that have been partially 
or wholly rescinded. This collection was republished in 1843, 
together with an enlarged Synopsis and a copious Index. 

A work not unworthy of notice was published at Madras in 

1 Shore on Indian affairs, Vol. I. p. 224. 

2 JLo &L>- Abstract of the Civil Law, by A. Prinscp, Esq., 

continued from 1828 to March 1843, translated by Moonshee Hosseinee, 
4to. Dehli, 1843. 

3 j oUi Guide to the Civil Law of Bengal and the Upper 

Provinces, 4to. Dehli, 1813. 
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1843. It is entitled “The Civilian’s Yade Mecum, or a. 
Guide to the Knowledge of tlie Practice and Precedents of 
the Sudr and Foujdaree Udalut in the year 1835.” 

A digest of the Criminal Law of the Presidency of Fort 
William, by Mr. Beaufort, of the Bengal Civil Service, was 
published at Calcutta in the year 1846 : it is spoken of in the 
highest terms by several writers, but I have not been able to 
discover any copy of it in this country. 

In 1846 the Acts of the Supreme Government for 1834, 
35, and 36, applicable to the Bengal Presidency, were edited 
in English and Urdu by the Rev. J. J. Moore, and pub¬ 
lished at Agra. 

In the year 1848 Mr. Baynes, the Civil and Sessions Judge 
of Madura, published a treatise on the Criminal Law of the 
Madras Presidency, as contained in the existing Regulations 
and Acts. This work is preceded by a concise tabular state¬ 
ment of crimes and punishments; and contains, in addition, 
the Circular Orders of the Foujdary Adawlut from 1805 to 
February 1848. 

An edition of the Acts passed from the 1st of January 
1843 to the 30th of June 1848, with special reference to the 
Madras Presidency, was published at Madras in the latter year, 
by Mr. William Grant. This edition comprises some of the prin¬ 
cipal Acts of Parliament relating to India, and is illustrated 
iv ith notes and other elucidatory matter. It is intended as 
a continuation of the Code edited by Mr. Campbell. 

Mr. Richard Clarke, whose works on the Regulation Law 
have been already mentioned, has lately published an edition in 
4to. of the Regulations for the three Presidencies, and the Acts 
of the Governor-General in Council relating to each Presidency, 
arranged separately. In this edition Mr. Clarke has omitted 
all enactments which are no longer in operation, a except in a 
very few instances, where a section or clause, though rescinded 
or superseded, has been referred to in a subsequent Regula¬ 
tion or where a provision in force during a certain period 
might occasionally require to be consulted in order to establish 


MIN/Sr^ 


REGULATION LAW. 




the admissibility of evidence.” 1 Mr. Clarke has added classi¬ 
fied lists of Titles, and copious Indices. This edition of the 
Regulations, which is published by the authority of the 
Honourable Court of Directors, offers an uniform and com¬ 
pact collection of the whole body of the Laws enacted in 
India. The addition of the Indices, so generally wanting, 
or imperfect, in former editions, renders easy of access, in a 
commodious form, the contents of a number of bulky volumes, 
many of which are not easily to be procured. Mr. Clarke is 
entitled to the best thanks of the Indian community for his 
useful and important labours: the difficulties of the task, and 
the utility of the result, can only be appreciated by those 
whose duty or inclination has led them to study the Regula¬ 
tion Law of India. 2 

Mr. R. Clarke has also prepared a valuable Digest or consoli¬ 
dated arrangement of the Regulations and Acts of the Bengal 
'Government from 1793 to 1854. This work was compiled by 
order and for the use of, the Honourable Court of Directors 
of the East-India Company, and was not published. 

In 1849 Mr. Fenwick published at Calcutta an Index to 
the Civil Law of the Presidency of Fort William, from 1793 
to 1849 inclusive: it is formed on the plan of Dale’s Index, 
already mentioned, which it may be said to have superseded. 
The second part of Mr. Fenwick’s Index, containing the unre¬ 
pealed Enactments of the Government of India, with reference 
to the Criminal Law, was published at Calcutta in 1851. 

In 1849 an Edition in 8vo. of the Code of Bombay Reg-ula- 
tions was published in London, by Mr. Harrison of the Bom¬ 
bay Civil Service: the Editor has added Notes shewing the 
alterations made by the enactments subsequent to 18:27, 
toe-ether with a number of valuable interpretations, and an 


1 See Clarke’s Madras Regulations—Prefatory Note. 

2 Code of Regulations and Acts of the Governor- General in 
Council, for the Madras Pesidency, was published in 1848: that for the 
Presidency of Bombay appeared in 1853 : the Bengal Code, extends to the 
year \853. 
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Epitome of the Acts of Government: he has also given a 
very full Index. The arrangement of Mr. Harrison’s work 
renders it peculiarly convenient of reference. He has retained 
the original division of the Code into five branches, and has 
entered the Supplements to each Regulation immediately after 
it; so that the whole Bombay Law on any given subject, as 
it stood in the year 1849, is presented to the reader in a con¬ 
nected form. 

The Acts of the Governor-General in Council were originally 
printed in India so soon as passed, and every publicity was 
given to them : they were also printed in England by order of 
the House of Commons. 

Mr. Theobald has published at Calcutta a collection of the 
Acts of the Governor-General in Council, together with an 
Analytical Abstract prefixed to each Act, and copious Indices. 
The first part of this collection appeared in 1844, and the 
learned Editor has since continued his work, issuing an annual 
part containing the Acts of each year. 

An Index to the Acts of the Governor-General in Council 
from 1834 to 1849, by Mr. Small, appeared at Calcutta in 1851. 

The Acts and Orders for the North-Western Provinces for 
the year 1844 were published at Agra in 1840. 

The most important work that has yet appeared respecting 
the actual working of the system for the administration of jus¬ 
tice in India, by the Company’s Courts, is Mr. Macpherson’s 
treatise on the Procedure of the Civil Courts in Bengal. 1 The 
author has followed the method adopted by the writers of books 
of practice in this country, and has executed his task with great 
ability and judgment. The acumen with which lie deduces 
principles from the decisions of the Courts, and the lucidity of 
arrangement throughout the work, are remarkable, whilst the 
mass of authorities quoted in the margin bear witness to his 
untiring industry and deep research. Mr. Maepherson is an 

1 The Procedure of the Civil Courts of the East-India Company in the 
Presidency of Fort William in regular suits. By William Maepherson, of 
the Inner Temple, Esq., Barrister-at-Law. Svo. Calcutta, 1850. 
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English barrister; and liis work proves, if proof were neces¬ 
sary, the advantage of bringing a legal education to bear on 
the analysis and illustration of the intricate law of India, and 
the policy of the enactment of 1846 (Act I.), 1 which, opening 
a new Forum to the honourable exertion of the Indian bar, 
must eventually be of mutual advantag'e both to that bar and 
to the Company’s Courts. 

A very useful compilation by Mr. Marshman, entitled the 
Daroglmh’s Manual, 2 was published at Serampore in 1850. 
This work includes every Rule and Order which it is important 
for the Police-officers to know, in the Regulations and Acts, 
in the Circular Orders of the Superintendent of Police, and of 
the Nizamut Adawlut, and in the Constructions and Reports, 
scientifically arranged. To render the work more complete, all 
the rules which determine the Police responsibilities of the 
Zamlndars, and of all persons connected with the landed inter¬ 
est, both in the Lower and in the North-Western Provinces, 
are fully given. It must be observed, however, that this work 
does not comprehend the duties of Magistrates and the Super¬ 
intendent of Police, except in connexion with the Officers of 
Police and the Zammdars. 

In the year 1852 Mr. Baynes published at Madras a good 
work on the Madras Civil Law as contained in the existing 
Regulations and Acts: it is accompanied by valuable Notes 
and Indices. 

A Digest of the Civil Regulations in force in the lower 
Provinces, Bengal Presidency, alphabetically arranged entirely 
by the aid of that portion of Mr. Clarke’s edition of the Bengal 
Regulations which refers to the Civil Courts, appeared at Cal- 
cutta in 1856. It is a useful work. 


1 By this Act every Barrister of any of Her Majesty’s Courts in India is 
entitled, as such, to plead in any of the Sudder Courts of the East-India 
Company, subject, however, to all the rules in force in the said Sudder 
Courts applicable to pleaders. 

The Darogab’s Manual, comprising also the duties of Landholders in 
connexion with the Police. By J. C. Marshman. 8vo. Serampore, 1850. 
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In the same year a collection of the rules of practice of the 
Sudder Dewanny Adawlut at Calcutta from 1793 to the end 
of 1855 was compiled by Mr. J. Curran, and published “by 
authority” at Calcutta. 

In the year 1856 a Treatise on the Civil procedure of the 
Courts of the East-India. Company in the Presidency of Fort 
St. George in suits and appeals, was written by Mr. Samuel 
Dawes, a District Moonsiff of that Presidency, and published 
at Madras. This treatise is expressly formed on Mr. Mac- 
pherson’s procedure of the Civil Courts in Bengal, already 
mentioned. 

The only remaining’ work that I have been able to procure 
on the present branch of the Law of India is an edition of the 
Acts of Government relating to the Madras Presidency from 
1848 to 1855, which was edited by Mr. W. P. Williams, and 
published at Madras in 1856. 


2. Native Laws. 


The earliest trace which we find of the reservation to the 
natives resident in our territories in India of their own laws 
and customs is in the Charter of George II., granted in 1753, 
in which there was introduced an express exception from the 
jurisdiction of the Mayors' Courts of all suits and actions 
between the Indian natives only, such suits and actions being 
directed to be determined among themselves, unless both parties 
should submit the same to the determination of the Mayors' 
Courts. This, however, was merely an exception to the juris¬ 
diction ; nor indeed does it appear that the native inhabitants 
of Bombay were ever actually exempted from the jurisdiction 
of the Mayors’ Court, or that any peculiar Laws were adminis¬ 
tered to them in that Court. 1 

In AVarren Hastings’ celebrated plan for the administration 
of justice, proposed and adopted in 1772, when the East-India 


1 See Morlcy’a Digest, Yol. It. p» 345. 
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Company first took upon themselves the entire-management of 
their territories in India; the 23d Rule especially reserved their 
own laws to the natives, and provided that u Moulavies or 
Brahmins” should respectively attend the Courts, to expound 
the law, and assist in passing the decree. 

Subsequently, when the Governor-General and Council were 
invested by Parliament with the power of making Regulations, 
the provisions and exact words of the 23d Rule above men¬ 
tioned were introduced into the first Regulation enacted by 
the Bengal Government for the administration of justice. This 
Regulation was passed on the 17th of April 1780. 

By section 27 of this Regulation it was enacted, “ That in 
all suits regarding inheritance, marriage, and caste, and other 
religious usao-es or institutions, the laws of the Koran with 
respect to Mahomedans, and those of the Shaster with respect 
to Gentoos, shall be invariably adhered to.” This section was 
re-enacted in the following year, in the revised Code, with the 
addition of the word “succession.” 1 

In the Statute Law relating’ to India no such express privi¬ 
lege was granted until the year 1781 j the 13th Geo. III. c. 

03, passed in 1773, which established the Supreme Court at 
Port William, and the Charter of Justice of that Court, con¬ 
taining no clause specially denoting the law to be administered 
to the natives. 

In the former year, however, the declaratory Act of the 21st 
Geo. III. c. 70, which was passed for explaining and defining 
the powers and jurisdiction of the Supreme Court at Fort 
William in Bengal, expressly enacted, by section 17, that, in 
disputes between the native inhabitants of Calcutta, “ their 
inheritance and succession to lands, rents, and g’oods, and all 
matters of contract and dealing between party and party, shall 
be determined, in the case of Mahomedans by the laws and 
usages of Mahomedans, and in the case of Gent (is by the laws 
and usages of Gentfis ; and where only one of the parties shall 



1 Beng. Jud. Beg. VI. 1781, s. 37. 
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be a Mahomedan or Gentfi, by the laws and usages of the 
defendant.” Section 18 of the same Statute emphatically pre¬ 
served to the natives their laws and customs, enacting that, 

“ in order that regard should be had to the civil and religious 
usages of the said natives, the rights and authorities of fathers 
of families and masters of families, according as the same 
might have been exercised by the Gentfi. or Mahomedan law, 
shall be preserved to them respectively within their said fami¬ 
lies ; nor shall any acts done in consequence of the rule and 
law of caste, respecting the members of the said families only, 
be held and adjudged a crime, although the same may not be 
held justifiable by the laws of England.” The next following- 
section provided that the said Court might frame such process, 
and make such Rules and Orders for the execution thereof in 
suits Civil or Criminal against the natives ot Bengal, Behar, 
and Orissa, as might accommodate the same to the religion 
and manners of such natives, so far as the same might, consist 
with the due execution of the laws and • the attainment of 
justice. 

This reservation of the native laws to Hindus and Muham¬ 
madans was extended to Madras and Bombay by sections 12 
and 13 of the 37th Geo. III. c. 142, passed in 1797, under 
which Statute the Recorders’ Courts at those Presidencies 
were established. Section 12 of this Statute re-enacted the 
18th section of the 21st Geo. III. c. 70; and section 13 
repeated verbatim the 17th section of the same Statute already 
quoted, with the addition, however, of u or by such laws and 
usages as the same would have been determined by if the suit 
had been brou<>*ht and the action commenced in a native Court: 
and where one of the parties shall be a Mahomedan or Gentoo, 
by the laws and usages of the defendant: and in all suits so to 
be determined by the laws and usages of the natives, the said 
Courts shall make such rules and orders for the conduct of the 
same, and frame such process for the execution of their judg¬ 
ments, sentences, or decrees, as shall be most consonant to the 
religions and manners of the said natives, and to the said lq ws 
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and usages respectively, and the easy attainment of the ends 
of justice 5 and such means shall be adopted for compelling the 
appearance of witnesses, and taking their examination, as shall 
be consistent with the said laws and usages, so that the suits 
shall be conducted with as much ease, and at as little ex¬ 
pense, as is consistent with the attainment of substantial 
justice.” 

By the 39 th and 40th Geo. III. c. 79, s. 5, and the 4th 
Geo. IV. c. 71, s. 9 , all powers and authorities granted to the 
said Recorders’ Courts at Madras and Bombay were trans¬ 
ferred to the Supreme Courts at those Presidencies to be esta¬ 
blished respectively under the said Statutes. The 2 . 2 d section 
of the Charter of Justice of the Supreme Court at Madras, and 
the 29th section of the Charter of Justice of the Supreme Court 
at Bombay, contain the 13th section of the 37th Geo. III. c. 
142, nearly word for word, and without any material addition 
or alteration. 

Such is the Statute Law relating to this subject, and apply¬ 
ing to the Supreme Courts of Judicature, and those natives 
within their jurisdiction. Of the Regulations passed for the 
direction of the Courts of the Honourable East-India Company, 
the first, as taking the lead in the enactment of this wise and 
just measure, has been already noticed. In 1793, section 15 
of Regulation I\ r . of the Bengal Code enacted, that u in suits 
regarding succession, inheritance, marriage, and caste, and all 
religious usages and institutions, the Mahomedan laws with 
respect to Mahomedans, and the Hindoo laws with regard to 
Hindoos, are to be considered as the general rules b}* which 
the Judges are to form their decision.” This section was 
extended to Benares and the Upper Provinces hy section 3 ot 
Regulation VIII. of 1795, and section 16 of Regulation III. 
of 1803 of the Bengal Code. The former of these last-men¬ 
tioned Regulations by section 3, also enacted, in addition to 
the provisions of section 15 of Reg. IV. of 1793 , that in 
causes in which the plaintiff shall be of a different religious 
persuasion from the defendant, the decision is to be regulated 
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by the law of the religion of the latter; excepting where 
Europeans, or other persons, not being’ either Mahomedans or 
Hindoos, shall be defendants, in which case the law of the 
plaintiff is to be made the rule of decision in all plaints and 
actions of a civil nature.” 

In the year 1831 Moonsiffs generally throughout Bengal 
were directed to administer the Muhammadan laws with 
respect to Muhammadans, and the Hindu laws with regard to 
Hindus, in all cases of inheritance of, or succession to, landed 
property, and the law administered in such cases was to be the 
law of the defendant: where any doubts existed, they were 
enjoined to obtain an exposition of the law from the Law- 
officers of the Zillah Courts. 1 

In the year 1832 a Regulation was passed for the Bengal 
Presidency, entitled, a A Regulation for modifying certain 
of the provisions of Regulation Y. 1831, and for providing 
supplementary rules to that enactment.” This Regulation' 2 
attracted but little notice at the time, partly by reason of its 
title, and partly because it was principally devoted to the 
enactment of rules for appeals, pleadings) and the practice of 
the Courts: a most important innovation upon the rights of 
the natives was, however, unobservedly introduced. The 8th 
section of this Regulation rescinded the portion of section 3 
of Regulation VIII. of 1795 above quoted, and enacted that 
the rules contained in section 15 of Regulation IY. of 1793, 
and section Hi of Regulation III. of 1803, should be "the 
rule of guidance in all suits regarding'succession, inheritance, 
marriao'e. and cast, and all religious usages and institutions that 
may arise between persons professing the Hindoo and Maho- 
medan persuasions respectively.” The 9th section proceeded 
to declare “ that the above rules are intended, and shall be 
held to apply to such persons only as shall be bond fide pro¬ 
fessors of' those religions at the time of the application of the 


1 Bung. Beg. V. 1S31, s. 6. 


2 Beng. Reg. VII. 1832. 
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Law to the case, and were designed for the protection of the 
rio-hts of such persons, not for the deprivation of the rights ot 
others. Whenever, therefore, in any civil suit, the parties to 
such suit may be of different persuasions, when one party, 
shall be of the Hindoo and the other of the Mahomedan per¬ 
suasion, or where one or more of the parties to such suit s in 
not be either of the Mahomedan or Hindoo persuasion, the 
laws of those religions shall not he permitted to operate to 
deprive such party or parties of any property to which, but tor 
the operation of such laws, they would have been entitled. In 
all such cases the decision shall be governed by the prmcip es 
of justice, equity, and good conscience; it being clearly line er- 
stood, howeverj that this provision shall not he considered as 
justifying the introduction of the English or any foreign law, 
or the application to such cases of any rules not sanctioned jy 

those principles.” .. 

This innovation was confined to the Bengal Presidency, 

and did not excite much attention until a later period, being, 
as it were, smuggled into an enactment relating to the techni¬ 
calities of practice, and being, moreover, very obscure in its 

wording. , 

When Courts of Judicature were first established by tne 

East-India Company in the Madras Presidency, m the year 
1802, Regulation III. of the new Code was formed on the 
Bengal Reg. IV. of 1703, nearly the same words being used 
with regard to the reservation of the Hindu an i u lam- 
madan laws as those employed in the latter Regu ation. 

In the Bombay Presidency, m the year 179M- Governor 
and Council also passed a regulation to the bke eltect, hut 
more explicit and extensive in its application. Jlus Begu 
ti„„, the fourth of the above year, by its fourteen h section 
secured to Hindu and Muhammadan defendants the benefit 
of their own laws in civil suits respecting the succession to, 
and inheritance of, landed and othei piopeity, inoi „a = es, 
loans, bonds, securities, hire, wages, marriage, am last, an* 
every other claim to personal or real right and piopeity> so 
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far as shall depend upon the point of law.” It also provided 
that, in the case of Portuguese and Pars! inhabitants, the 
Judge was to be guided by a view to equity in his decisions, 
making due allowance for their respective customs, so far 
as he could ascertain the same. Regulation II. of 1800 
re-enacted the same provisions. 

In 1827, when all the Judicial Regulations previously 
passed by the Bombay Government were rescinded, it was 
enacted that ^ the law to be observed in the trial of suits shall 
be Acts of Parliament and Regulations of Government appli¬ 
cable to the case; in the absence of such Acts and Regula¬ 
tions, the usage of the country in which the suit arose; if 
none such appears, the law of the defendant; and in the 
absence of specific law and usage, justice, equity, and good 
conscience alone.” 1 2 Hindu and Muhammadan law officers 
were appointed to the Courts, and enjoined to return answers, 
conformable to their respective laws, to such questions as 
should be put to them by the Courts. 3 

Early in the year 1850, an Act was passed by the Govern¬ 
ment of India, extending the principle of section 9 of Reg. 
VII. of 1832 of the Bengal Code throughout the territories 
subject to the Government of the East-India Company. By 
this Act it was declared, that “ So much of any law or usage 
now in force within the territories subject to the Government 
of the East-India Company as inflicts on any person forfeiture 
of rights or property, or may be held in any way to impair or 
affect any right of inheritance, by reason of his or her renounc- 
im>- or having been excluded from the communion of any 
religion or beino* deprived of cast, shall cease to be enforced 
as law in the Courts of the East-India Company, and in the 
Courts established by Royal Charter within the said terri¬ 
tories.” 3 


1 Bomb. Keg. IV. 1827, s. 2G. 

2 Bomb. Keg. II. 1827, ss. 13. 29; Bomb. Keg. IV. 1827, s. 27. 

3 Act XXI. ISbO. 
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In the year 1856 an Act was passed which contained the 
following- important rules. It was enacted that no marriage 
between Hindus should he invalid, or the issue illegitimate, on 
account of any previous marriage to another since deceased. 
The widow’s rights in her former husband’s property were to 
cease (except where there was an express permission to 
re-marry) on a second marriage, as though she had died. 
On the re-marriage of a Hindu widow, if no guardian had 
been appointed by the will or testamentary disposition of the 
deceased husband for his children, the highest Civil Court 
having original jurisdiction in the place where the deceased 
husband was domiciled at the time of his death, was given the 
power of appointing a guardian to have the care and custody of 
the children during- their minority, in the place of the mother. 
This appointment by the Court, was, however, dependent upon 
the petition of the father or paternal grandfather, or the 
mother or paternal grandmother, or any male relative of the 
deceased husband. No childless Hindu widow was made 
capable of inheriting to her deceased husband’s property by 
this Act, if she were incapable of inheriting by the previous 
law. With these exceptions, no widow was, by her re-mar¬ 
riage, to forfeit any property, or right to which she would 
otherwise have been entitled, and every widow re-marrying was 
declared to have the same rights of inheritance as though her 
re-marriage had been her first marriage. Whatever ceremo¬ 
nies were necessary to constitute a valid marriage of a Hindu 
female who had not been previously married, before the pass¬ 
ing of this Act, were to have the same effect on the marriage 
of a Hindu widow. Should the widow be a minor, and her 
marriage not have been consummated, she was declared to be 
incompetent to re-marry without the consent of her father, 
failing- him of her paternal grandfather, failing him of her 
mother, failing all these of her elder brother, and failing also 
brothers, of her next male relative. All persons knowingly 
abetting marriages made contrary to these provisions, were 
rendered liable to imprisonment or fine, or both, and such 
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marriages might be declared void by a Court of Law. In 
any question, however, as to the validity of such marriages, 
the consent of relatives, as aforesaid, was to be presumed until 
the contrary was proved, and no such marriage could be 
declared void after consummation. In the case of a widow of 
full age, or whose marriage had been consummated, her own 
consent was held to be sufficient. 1 

Thus far as regards the native Civil Laws. I now proceed 
to notice the Regulations respecting the reservation of the 
native Criminal Laws. 

By Warren Hastings’ plan in 1772, the Muhammadan 
Criminal Law was retained in the Criminal Courts subject to 
the interposition of Government, or of the subordinate English 
functionaries, where its provisions were manifestly unjust. In 
1790, when the Governor-General accepted the Nizamut of 
Bengal, the Criminal Courts then established were directed to 
pronounce sentence according to the Muhammadan law; and 
in cases of murder according to the doctrines of Yusuf and 
Muhammad, 2 as has been already noticed. The Muhamma¬ 
dan law was further ordered to be continued in the like manner 
in the Criminal Courts established in 1793. 3 

In 1832 it was enacted in Bengal that all persons, not pro¬ 
fessing the Muhammadan faith, might claim to be exempt 
from trial under the provisions of the Muhammadan Criminal 
Code for, offences cognizable under the general Regulations. 4 

At Madras, in the year 1802, provisions were made respect¬ 
ing the administration ot the Muhammadan Criminal Law in 
the Courts of the East-India Company, similar to those 
enacted in Bengal by Regulation IX. ofi793. 5 

The Criminal law administered in the Company’s Courts at 
Bombay previously to 1827, was ordered to be regulated by 
the law of the accused party: Christians and Parsis to be 


1 Act XV. 185G. 2 Beng. Reg. XXVI. 1790, ss. 32, 33. 

8 Beng. Reg. IX. 1793, ss. 47. 50. 74, 75. 

4 Beng. Reg.; VI. 1832, s. 5. 

5 Mad. Reg. VII. 1802, ss. 15, 16; Mad. Reg. VIII. 1802, ss. 9,10,11. 
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judged on the principles of the English law, and Muhamma¬ 
dans and Hindus according-. to their own particular laws. 1 
The Muhammadan law was to be regulated by the Fatwa of 
the law officers, which was directed to be given according to 
the doctrine of Yusuf and Muhammad; respecting which, and 
the law of the Hindus, the Judges were enjoined to refer to 
the translation of the Hidayah by Hamilton, and of the 
Hindu law r s by Halhed and Sir William Jones; as likewise 
to a tract entitled u Observations,” which then constituted part 
of the criminal Code for the province of Malabar and Salsette, 
&c. 2 In 1819 the Hindu Criminal Law was directed to be 
administered to Hindus in the special Court. 3 The Native 
Criminal Laws were abolished in the Bombay Presidency in 
1827, and a regular Code substituted in their place. 

The Muhammadan Criminal Law, even when first reserved 
to the natives of the British territories in India, was subjected 
to many important restrictions in its application; and it has 
been so modified by the subsequent Regulations in the Presi¬ 
dencies of Bengal and Madras, as to present no vestiges of 
its sanguinary character, and but few of its original imper¬ 
fections. 4 

The above are the Laws and Regulations now in force. It 


1 Bomb. Keg. V. 1799, s. 30; Bomb. Keg. III. 1S00, a. 30; Bomb. Reg. 
VII. 1820, s. 17. 

2 Bomb. Keg. Y. 1799, sa. 30. 39; Bomb. Keg. III. 1800, sa. 30. 39 ; 
Bomb. Reg. VII. 1820, ss. 17. 20. 

3 Bomb. Reg. X. 1819. 

- The right existing in the Government to alter the Muhammadan law 
appears to have been virtually recognized by the 13th Geo. III. c. 03, s. 7, 
vestiug in it authority for the ordering, managing, and governing, “ in like 
manner (as the Act recites), to all intents and purposes whatever, as the 
same now arc, or at any time heretofore might have been, exercised by the 
President and Council in Select Committeebecause it was then before 
the Legislature that the President and Council had interposed, and altered 
the Criminal Law of the Province in 1772. Such alterations, and all future 
necessary amendments thereof, appear, by the abovo clause, to be legallv 
sanctioned. See' Fifth Report from the Select Committee of the House of 
Commons, 1812, p. -10. 
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will be observed that, if we except the Bombay Regulations 
IY. of 1799, II. of 1800, and IV. of 1827, the reservation 
of the Native Civil laws, both in the Statutes and Charters, 
and by the Regulations, was confined to Gentds,' or Hindus, 
and Muhammadans; a broad distinction of the natives of 
India into two classes, which most probably arose from the 
ignorance of our ancestors, and not from any intention of 
excluding other nations or sects from the benefit of their own 
laws. There are, however, as is well known, many other 
natives of India, who are neither Hindus nor Muhammadans. 
These form a larg’e class, consisting of the Portuguese and Ar¬ 
menian Christians; the Parsis; the Sikhs; the Jains; the Bur¬ 
mese, and Avanese, who, together with the Chinese, many of 
whom have become naturalized in India, are Buddhists; and 
some few originally from Java and the Eastern Archipelago: 
to this class may be added the usual complement of that cosmo¬ 
politan parasite, the Jew. All these have their peculiar laws 
and usages, many of which are more or • less connected w ith 
their religious creeds: they seem, however, to be excluded 
from the benefit of such laws in the Queen’s Courts. In the 
Supreme Court at Calcutta a case appears to have been once 
decided according* to the Sikh law, 1 2 but this was by reference 
to the Pandits; and thus, to use Sir Edward II. East’s own 
words, he being Chief Justice at the time, “The difficulty was 
gotten over, by considering the Sikhs as a sect of Gentoos or 
Hindoos, of whom they were a dissenting branch.” 3 At any 


1 The late Sir Edward Hyde East, in his evidence before the Committee 
of the House of Lords in 1830, speaking of the term “ Genius,” used in the 
21st Geo. III. c. 70, observes, “ Whether that was iutended to comprehend 
all other'descriptions of Asiatics who happened to be located within the 
British bounds of India is perhaps very difficult to be told at this time of 
day.”—Minutes of Evidence, p. US. 4to. edit. 

" Doe dem. Kissenchutider Shaw v. Baidam Bechce . Morley s Digest, 
Vol. II. p. 22. 

:i Appendix to Sir E. II. East’s Evidence before the Select Committee of 
the House of Lords, 1830, p. 1-10. dto. edit. 
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rate ; it has been more than once held at Calcutta, that with 
the exception of Hindus and Muhammadans, no suitor of the 
Supreme Courts is entitled to have any special law applied to 
his case . 1 In an old case it was decided by the Supreme 
Court at Bombay , 2 that the Portuguese laws, in all points of 
succession, and of all personal rights, as those of husband and 
wife, remained in full force as regards the Portuguese in Bom¬ 
bay ; 3 but it was also held in the same case that the law of 
Portugal could not, of its own force, operate at Bombay, and 
that the Portuguese were subject to the law of England alone, 
with the reservation of certain customs. Questions between 
Pars! litigants in the Supreme Court at Bombay appear to 
have been formerly adjudicated according to the provisions of 
the Hindu law, where there was no custom adduced to the 
contrary . 4 A recent case , 5 also decided in the Supreme Court 
at Bombay, has determined that the ecclesiastical jurisdiction 
of the Court extends to Parsis, and that for such purpose 
they are included in the words “ British subjects,” contained 
in the clause of the Bombay Charter conferring such juris¬ 
diction. 

Questions of Hindu law, which come within the specification 
of the Statutes and Charters, are adjudicated in the Supreme 
Courts according to the doctrines of each particular school of 
law entertained by the parties, or according to any parti¬ 
cular custom clearly proved to exist among such parties. 
With respect to Muhammadans, however, it is stated by 
Baillie, in the preface to his Treatise on Inheritance, that no 
other than the Sunni law has ever been administered in the 


1 Jebb v. Lefevre , Cl. Ad. E. 1S29, 56. Musleah v. Muslealt , 1 Fulton, 
420. Grant, J., however, dissented in this latter case, and thought that 
the Jewish law ought to be applied. 

2 De Silveira v. Texeira . Morley’s Digest, \ol. II. p. 217. 

3 And see Sir .Ralph Eice’s evidence before the Select Committee of the 
House of Lords, 1830, p. 168. 4to. edit. 

4 Ibid, p 108. 

5 Veroxcboy v. Jjnlatfeer Cursctjce . Morley’s Digest, Vol. II. p. 335. 
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Supreme Court at Bengal. 1 It may be true that no case may 
as yet have occurred in that Court, in which the parties held 
other than the Sunni doctrines; hut there can be little doubt 
that, in the event of a case arising between Muhammadans 
not beino- Sunnis, the law administered would be according 
to the religious persuasion of the litigants. In a case recently 
decided in the Supreme Court at Bombay, where the parties 
held particular tenets scarcely compatible with the Muham¬ 
madan law, Sir E. Perry, C. J., in delivering judgment, 
remarked — u I am clearly therefore of opinion, that the effect 
of this clause in the Charter is, not to adopt the text of the 
Ivuran as law, any further than it. has been adopted in the 
laws and usages of the Muhammadans who came under our 
sway ; and if any class of Muhammadans, Muhammadan dis¬ 
senters as they may be called, are found to be in possession of 
any usage which is otherwise valid as a legal custom, and 
which does not conflict with any express law of the English 
Government, they are just as much entitled to the protection 
of this clause as the most orthodox Sunni who can come 
before the Court.”' 2 This language would of course apply 
equally to the Imamlyah doctrine; and indeed the learned 
Chief Justice seems inclined to a much more liberal inter¬ 
pretation of the law than has prevailed in the Supreme Court 
at Calcutta; for he goes on to say, u How far the peculiar 
laws of non-Christian aliens would be recognized, it may not 
be very easy, nor is it necessary, to define beforehand. On 
each occasion it would afford matter for judicial discussion and 
determination when the question arose. But on very many 
questions, such as marriage, divorce, succession, and, possibly, 
adoption, there seems no reason to doubt that tne proper law 
to be referred to for the decision of any controversy, would 
not be the law of the Christian community, but the law 


1 Baillie, Muhammadan Inheritance, Preface, p. vi. 

2 Case of the Kojahs and Memon Cutchees. Morley’s Digest, Yol. II. 
p. 443. 
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and usage of the peculiar non-Christian class .’ 7 And again, 
“The conclusion I draw is, that if a custom, otherwise valid, 
is found to prevail amongst a race of eastern origin, and 
non-Christian faith, a British Court of Justice will give effect 
to it, if it does not conflict with any express Act of the 
Legislature .” 1 * 

In the Courts of the Honourable East-India Company an 
extended and liberal interpretation of the wording of the 
Regulations has always existed ;* and we And, accordingly, 
numerous cases that have been decided according to the laws 
of the Portuguese, Armenians, Jains, and Parsis, so far as 
such laws could be ascertained, and the tenets of the Shi’ah 
sect of Muhammadans . 3 

In practice, as I have already mentioned, the Hindu usages 
and customs, and laws relating’ to gifts and contracts are re¬ 
cognized, and the Mmhammadan Law has been applied to a 
variety of cases which may be arranged under the heads of 
Inheritance, Sale, Pre-emption, Gift, Wills, Marriage, Dower, 
Divorce, Parentage, Guardians and Minority, Slavery, En¬ 
dowments, Debts and Securities, Claims and judicial matters. 

It does not appear that any appeal has been presented to 
the Privy Council against any decision of the Courts below 


1 Morley’s Digest, Yol. II. pp. 416, 447. 

- The Advocate- General recommended, in a case submitted to him by the 
Sudder Dewanny Adawlut of Bengal, in Feb. 1799, that ioreign laws and 
customs not Hindu or Muhammadan should be ascertained by evidence. 
It may be observed, that the intention of the Kegtilations does not seem to 
have been to confine the reservation of the native laws to Hindus and 
Muhammadans. For instance, we find in the original rules regulating 
special appeals, that such appeals were to be allowed when the judgment 
should appear to be inconsistent with the Itegulations, or with the Hindu 
and Muhammadan laws, in cases which were required to be decided by 
those laws, or with any other law or usage which might le applicable to the 
case, 

* See the placita under the title G®t, numbers SI, 82. Husband and 
Wife, numbers 80 et seq. ; Iniieiiitancf., numbers 328 et seq .; and Prac¬ 
tice, 234,, et seq. Morley’s Digest, Vol. I. pp. 272. 298. 349. 521. 
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founded on other native laws than those of the Hindus and 
Muhammadans. The Judicial Committee of the Privy Council, 
however, receive the Shfah law, and have so construed the 
Bengal Reg. IV. of 1793, in a case which was decided in 
1841. 1 In another case, also, they decided, in general terms, 
that they were bound to take notice of the law of the coun¬ 
try from which the appeal came, and to decide according 
to it, even although it had not been noticed in the Court 
below . 2 

Such is the present state of the Law, and the practice of 
the Courts, with respect to the admission of the nati\ e Ian s 5 
and whatever may be the ultimate effect ot the recent 
innovations, it cannot be denied that the preserv ation of such 
laws is in conformity with the doctrines of the ablest writers 
on jurisprudence, and is founded on u the wisdom ot experience 
and the dictates of humanity .” 3 

Warren Hastings, in pursuance of that enlightened and 
liberal policy which so eminently distinguished his govern¬ 
ment in India in all that regarded the conciliation and welfare 
of its native inhabitants , 4 w r as, as w r e have seen, the first to 
recommend and adopt the preservation of their laws. In 
furtherance of his plan for the administration of justice, he 
stated, in a letter addressed to the Court of Directors, in 
March 1773, u That in order to render more complete the 
Judicial Regulations, to preclude arbitrary and partial judg- 


1 Rajah Deedar JSossein v. Ranee Znhooroonisa. 2 Moore Ind. App. 441. 

3 Sumboochvnder Ckowdry v. Naraini Dibeli. 3 Knapp 55. 

3 Strange’s Elements of Hindu Law. Vol. T. Introd. p. x. 2d edit. 

4 “ lie was the first foreign ruler,” says Lord Macaulay, “ who succeeded 
in gaining the confidence of the hereditary priests of India, and who induced 
them to lay open to English scholars the secrets of the old Brahminical 
theology and jurisprudence.” This, however, is but a tardy acknowledg¬ 
ment, introduced nearly at the end of an essay attacking on almost every 
point the public and private character of the great Governor-General.—See 
Macaulay’s Essays, Vol. III. 5th edit. 





ments, and to guide the decisions of the several Courts, a veil 
digested Code of Laws, compiled agreeably to the laws and 
tenets of the Mahometans and Gentoos, and according to the 
established customs and usages, in cases of the revenue, would 
prove of the greatest public utility f l 2 and in a subsequent 
letter, with which he transmitted to England a specimen of a 
Hindu Code drawn up by his order, occurs the following 
remarkable passage :— ee From the labours of a people, how¬ 
ever intelligent, whose studies have been confined to the 
narrow circle of their own religion, and the decrees founded 
upon its superstitions, and whose discussions in the search 
of truth have wanted that lively aid which it can only 
derive from a free exertion of the understanding', and an 
opposition of opinions, a perfect system of jurisprudence is 
not to be expected. Yet if it shall be found to contain nothing 
hurtful to the authority of Government, or to the interests 
of society, and is consonant to the ideas, manners, and in- 
clinations of the people for whose use it is intended, I 
presume that, on these grounds, it will be preferable to 
any which even a superior wisdom could substitute in its 
room/ 

Nor must the opinion of Sir William Jones on this subject- 
be omitted; an opinion, it is true, given some time after the 
measure which he recommends had been adopted by the 
Government, in accordance with the views of Hastings, but 
which loses none of its authority on that account, gaining, on 
the contrary, additional weight, as being not merely the theo¬ 
retical idea of an able man, but the well-considered result ol a 
five years’ residence in India, devoted, with unprecedented 
success, to the intimate study of those very laws and institu¬ 
tions, the preservation of which he so warmly advocates. 


1 Proceedings of the Governor and Council at Fort William respecting 
tin- administration of justice amongst the natives in Bengal, p. 33. 4to. 1 / 74. 

2 lb. p. 35. 
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“ Nothing',” says Sir William Jones/ a could be more obvi- 
ouslyjust than to determine private contests according- to those 
laivs which the parties themselves had ever considered as the 
rules of their conduct and engagements in civil life; nor could 
any thing he wiser than, by a legislative act, to assure the 
Hindu and Muselman subjects of Great Britain that the 
private laws which they severally hold sacred, and a violation 
ot which they would have thought the most grievous oppres¬ 
sion, should not be superseded by a new system, of which they 
could have no knowledge, and which they must have consi¬ 
dered as imposed on them by a spirit of rigour and into¬ 
lerance.” 

Such, then, was the opinion of these great men; and although 
they wrote more than half a century ago, it is still entitled to 
°ur respect at the present day. The laws of the Hindus and 
Muhammadans are part and parcel of their religion, and be¬ 
lieved by them to be of divine revelation.; little or no chang-e 
iias taken place in the religious opinions of the natives since 
the days of Hastings and Jones; the Hindu still venerates the 
Institutes that have served to regulate the conduct of his fore- 
fathers for upwards of twenty centuries; and the Muhammadan 
looks v ith undiminished respect on the precepts transmitted to 
him in the Kuru.ii by one whom he deems to be the last and 
the chief of the prophets of God. 

A host ol other writers, capable from long experience of 
forming a just estimate, might be quoted, upholding the same 
views: amongst them we find Verelst, Teignmoutb, Strange, 
Ha ring ton, and William Macnaghten; whose names alone 
are sufficient in themselves to guarantee the value of their 
opinions on all questions connected with the welfare of the 
natives of India. 

The Regulation VII. of 1832 of the Bengal Code, passed, 


^ better to the Governor-General and Council of Bengal, dated March 19, 
17SS.—Sir W. Jones’s Works, Tol. III. p. 73*. 4fco. bond. 1799. 

O 




WHISTS 



at the time, for reasons which I have already alluded to, with¬ 
out attracting 1 * any particular attention, although the object ol 
the Regulation was, in effect, to abrogate so much of the Hindu 
law as provided that a convert to Muhammadanism or Chris¬ 
tianity should forfeit all claim to his share of any heritable 
property: a most serious innovation upon the Hindu law, 
affecting the system in one of its most important branches, and 
interfering- in a powerful degTee with the most vital doctrines 
of the Hindu religion. 

It was not until a more formal proposition was made in 
1842, and again subsequently in 1845 when the Lex loci was 
taken into consideration, to alter the native laws as regards 
inheritance and exclusion from cast throughout, that any 
opposition was raised. 1 A Draft Act was prepared and sub¬ 
mitted to the Government by the Indian Law Commissioners, 
in the former year, and again in 1845, containing a provision, 
that so much of the Hindu and Muhammadan law as inflicted 
forfeiture of rights or property upon any party renouncing, or 
excluded from, the communion of the Hindu or Muhammadan 
religion, should cease to be enforced as law in any of the Courts 
in India. 3 The Hindus presented memorials to the Governor- 
General, strongly expressive of their dissatisfaction at the pro¬ 
posed enactment, which thgy regarded as a violation of a solemn 
pledge, founded upon the Act of a superior and supreme legis¬ 
lature, confirmed by the local Government, and acted upon 
from the very period of British connexion with the Eastern 
Empire. They further intimated a fear that the security in 
person, property, and religion, hitherto ensured to them, thus 
undermined in one instance, might eventually be denied them 
altogether. 3 The proposed enactment was not sanctioned by 
the Government; but the recent Act XXI. of 1850, passed by 


1 Special Reports of the Indian Law Commissioners, 1813, p. 34G et scq. 

Ibid. 1847, p. (507 et scq. 

3 Ibid. p. 371; Ibid. 1847, pp. G30. 682. 

;3 Ibid. 1847. p. 640 el scq., and p. 610 et seq. 
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the Legislative Council of India, extending 1 tlie provisions of 
the 8th and 9th sections of the Bengal Begulation Yll. of 
1832, is to nearly the same effect, and has again called forth 
the remonstrance and roused the jealous suspicions of the Hin¬ 
dus. Act XV. of 1856, legalising- the re-marriage of Hindu 
widows, was a second positive and direct infringement of the 
Hindu law • it does not appear to have produced so much 
dissatisfaction amongst the Hindu community as was antici¬ 
pated, but this and the Act last mentioned may he ranged 
amongst the numerous probable causes of the late rebellion. 

The policy of the enactment of Act XXI. of 1850 is 
perhaps questionable: the beneficial results expected from 
lts operation are at least doubtful. I allude, of course, 
to its anticipated effect in increasing the number of converts 
to Christianity. If it be true that the disinheritance, which, 
hy the Hindu law follows apostacy, militates against con¬ 
version to the truth,—that is, in other words, that many 
Hindus would become Christians were it not for the prospect 
of the loss they would thereby sustain,—the question arises, in 
the first place, whether it be desirable to receive such lukewarm 
believers into our Church ? As well mig-ht we offer bountv- 
iMoney to recruit the ranks of Christianity from the multitudes 
v ho \\ ould be willing to make a traffic of their consciences. 
Again, it is not reasonable to suppose that any great accession 
will be made to the number of converted Hindus by the ope¬ 
ration of this new Law. The converts from the Hindu creed 
to Muhammadanism have of late years been very numerous; 
indeed, it is to he feared, far more numerous than those who 
have rewarded the labours of our Missionaries by embracin''- 
the Christian religion; and this, he it observed, notwithstand¬ 
ing the Hindu law of forfeiture which has been denounced as 
holding so chief a place amongst the preventives of conversion, 
from this it may fairly be inferred that the comparative ill 
success of the Missionaries arises, not from the disabilities 
under which apostates and outcasts labour according to the 
Hindu law, but rather from the fact that the Muhammadan 
priest, however inferior in general education, has a much 
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greater knowledge of the people with whom he has to deni, 
and consequently a stronger hold upon their minds and ima¬ 
ginations, than that possessed by the Christian pastor. Such 
being the case, why do not our Missionaries try to attain the 
same legitimate power of convincing the heathen ? Let them 
endeavour to obtain a more complete insight into the manners 
and customs of the natives, and a thorough knowledg’e of their 
languages; let them strive to convert by persuasion, instead of 
calling in the strong arm of the law to break down religious 
institutions which their ignorance has fruitlessly assailed ; let 
them learn before they try to teach, and all will be well. 
Education is advancing with rapid strides, thanks to the effec¬ 
tual measures that have been adopted by the Government ; and 
by its means, and not by the ill-judged violence of over zealous 
innovators, we may hope to see the dark superstitions of the na¬ 
tives gradually but triumpbantly superseded by the light of 
Christianity. Then, and then only, will the time have arrived 
for extending to the mass of our Indian fellow-subjects the 
benefit of laws which they now can neither understand nor 
appreciate, and for effacing those institutions upon which their 
present social happiness so largely depends. The day has 
gone by when conversion was enforced by a mandate of the 
ruling power. The Act of 1850 has been termed an Act for 
the promotion of religious liberty; but surely such a name 
can scarcely be applied with propriety to a law which not 
only implies a violation of the rights of property, but, in the 
case of a Hindu, forbids him to hope for happiness in another 
world, whensoever his heir shall choose to forsake the faith 
of his forefathers. 1 


1 It is hardly necessary to state that the Hindus believe the attainment 
alter death of “bliss in other worlds, immortality and heaven,” to depend 
upon the proper performance of obsequies by the next heir of the deceased, 
the inheritance and the performance of the obsequies being inseparable. 
These obsequies cannot be performed by an apostate, or by one excluded 
from cast, who, in either case, is considered to be virtually dead, tin; per¬ 
formance of the funeral rites, and the consequent inheritance, devolving 
upon the next in succession. By the law of the Kuran an infidel cannot 
succeed to the estate of a Muhammadan. 
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In considering- the propriety of altering- or abrogating the 
Hindu or Muhammadan laws, all pre-conceived notions of the 
relative excellence of the English and native systems of juris¬ 
prudence should be taken as secondary considerations; nor 
should it be called in question whether such systems are in 
themselves good or bad; for it should never be forgotten, that, 
ln tiie present state of society in India, they are undoubtedly 
the best adapted to the wants and prejudices of the people who 
form the great bulk of the population of the country; that they 
are an integral part of the faith of that people; and that, 
though we may not be bound by absolute treaty, we have vir¬ 
tually pledged ourselves to preserve them by repeated procla¬ 
mations and enactments. 

I he laws of the remaining class of natives, viz. those who 
are neither Hindus nor Muhammadans, are placed in a very 
different position. In some instances these laws are irrespective 
ot religion; in almost all they depend more upon local customs 
than on written Codes; they never appear to have been ad¬ 
mitted into the Queen’s Courts; and whenever they have been 
administered in those of the East-India Company, with the 
exception ot the Bombay Presidency, it has been done by a 
liberal extension by the Judges of the wording of the Regu¬ 
lations : added to this, the Government has never pledged itself 
m any way to preserve or administer such laws. The class 
itself, although collectively numerous, is composed of different 
sects and nations, which, taken separately, are of small extent 
and few in numbers, and mostly either foreign to the country, 
or but recently established there; and, finally, many of tliis 
olass are anxious to be ranged under the protection of the 
British laws, instead of being subjected to the arbitrary rules 
of ill-ascertained usage. 

I he Armenians of Bengal, so long since as the year 1830, 
presented a petition to the Governor-General, in which, after 
setting forth the destitution of their legal condition, thev add 
-i\.s Armenians have ceased to be a nation since the year of 
our Lord 137*5, and no trace of their own law is now to be 
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discovered, your petitioners humbly submit that the Law oi 
England is the only one that can, upon any sound principles, 
be permitted to prevailand that it is moreover the law which 
was promised to Armenians at the time of their settlement in 
the country.” This alleged promise is contained in an agree¬ 
ment between the Honourable East-India Company and Cogee 
Phanoos Calendar, an eminent Armenian merchant, winch 
agreement is dated the 22d of June 1688. 1 It is unnecessary 
to discuss either the validity or the meaning of the agreement, 
as it is the desire only, and not the rights of the Armenian 
people, with which we are concerned in the present instance, 

and this desire is explicit. . 

The Parsls, who, if not the most numerous, are certainly the 
most wealthy and most influential of this class of natives on 
the Bombay side of India, are anxious to have a written law 
framed for their sect, though they do not exactly want the 
English law, for instance, in respect to their widows and 
daughters, in regard to their share of the inheritance on a 
man’s dying intestate. 2 

It would seem, therefore, that, as relates to this class of 
natives, the enactment of a Lex loci would not only be justifi¬ 
able, but productive of benefitj and it would doubtless put 
an end to much uncertainty and many of the difficulties 
which at present encompass the administration of justice in 
the Mofussil. 

I shall now proceed to give a succinct account of the dif¬ 
ferent native laws administered in our Courts in India; of the 
distinction between the various doctrines entertained by t ie 
native lawyers; in what districts, and amongst what sects, 
they prevail; and of the works in which such laws are. written, 
and on which such doctrines are founded. 


1 Special Reports of the Indian Law Commissioners 1842, p. 465. 

2 See the Minute of Sir George Anderson, dated 23d January 1843; 
and the Minute of Mr. Giberne, dated 27th January 1843. Ib. 1847, pp. 
619. 621. 
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(1) Hindu Laiv. 

(a) Of the Sources of the Law. 

The civil and religious laws of the Hindus are believed bv 

O ' 

them to be of divine origin; one portion called Sruti, or “ That 
which is heard/’ and which constitutes the Vedas, being sup¬ 
posed to be in the Very words revealed by Brahma himself; 
and another denominated Smriti, or “ That which is remem¬ 
bered/’ comprising the Dliarma Sastra, and imagined to have 
been communicated to mankind through the medium of inspired 
writers. 

The Pharma Sastra comprehends not only Law in its usual 
sense, but rules for religious observances, and ancient and 
modern rituals. It is, however, generally understood as 
meaning* exclusively Forensic Law and Civil duties, which are 
considered by the Hindu lav'vers under the distinct heads oi 
Private contests and Forensic practice; the former head com¬ 
prehending* Law, private and criminal, whilst the latter includes 
the forms of procedure, the rules of pleading, the law ot evi¬ 
dence, adverse titles, oaths, and ordeal. 1 

Both the Sruti and the Smriti are interpreted by the same 
rules, which are collected in the Mimansas, or disquisitions on 
proof and authority of precepts, and considered to be a branch 
of philosophy. The Mhnrinsas are described by Colebrooke as 
u properly the logic of the law.” 2 


1 Colebrooke’s Digest of Hindu Law, Vol. I. Pref. p. xii. Svo. Loud. 
1801. 

2 The two Mimansas (for there are two schools of metaphysics uuder this 
title) are emphatically orthodox. The prior one (Purva), which has Jaimini 
for its founder, teaches the art of reasoning, with the express view of aiding 
the interpretation of the Vedas. The latter (Uttara), commonly called 
Vedanta, and attributed to Vyasa, deduces, from the text of the Indian 
scriptures, a refined psychology, which goes to a denial of a material world. 
—Colebrooke on the Philosophy of the Hindus. Essays, Vol. I. p. 227.; and 
see Transactions of the Royal Asiatic Society, Vol. I. p. 139. 
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(l>) On the various Schools of Hindu Law. 

In eastern India tlie Veda3 and the Mlmansas are less 
studied than in the south, and the lawyers of Bengal and 
Behar take the Nyaya, 1 or dialectic philosophy, for rules of 
reasoning’ and interpretation of the Law'. 2 Hence arose the 
two principal schools, which deduced different inferences from 
the same maxims, and from which other schools again have 
diverged, each interpreting the Law according to the dicta of 
some favourite author. 

Five Schools of Law may be said to exist at the present 
day; viz. the Gauriya (Bengal), Mithila (North Behar), 
Benares, Maharashtra (the Maratha country), and Dravida 
(the soutli of the peninsula). 

It would he almost impossible.to define with accuracy the 
limits of these several schools; nor, indeed, is there that great 
distinction between them which by most writers has been 
supposed to exist. The Bengal School, it is true, stands 
nearly alone, particularly with regard to the law of Inheri¬ 
tance, in which there is a wide difference in doctrine between 
the northern and the other schools, the latter receiving 
some treatises in common, which are totally rejected by the 
Gauriya lawyers. The Bengal school assimilates in some 
points with that of Mithila; inheritance, however, being still 
excepted. 

Looking to the west and south of India, we find that the 
main distinction between the Benares, Maharashtra, and Dra¬ 
vida schools, is, in fact, rather a preference shewn by each 
respectively for some particular work as their authority of 


1 The Nyhya, of which Gautama is the acknowledged author, furnishes a 
philosophical arrangement, with strict rules ot reasoning, not unaptly com¬ 
pared to the Dialectics of the Aristotelian school. Colebrooke on the 
Philosophy of the Hindus. Essays, Vol. I* p- 22/. 

Colebrooke, in Strange’s Hindu Law, Vol. I. p. 31G. Second edition. 
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Law, than any real or important difference of doctrine. It is 
very probable that this preference for particular treatises arose 
originally, not so much from their actual, or even fancied, 
superiority over other works, as from the ignorance of the 
lawyers, practically, of the existence of authorities not gene¬ 
rally current in their respective provinces, and from the fact 
that such law-books were, in most cases, first promulgated 
in the very districts in which they are now pre-eminent. 

In all the western and southern schools the prevailing- 
authority is the nearly-universal Mitakshara; and although 
the Marathas may prefer the Mayukha to the Madhaviya, 
and the contrary may be the case in the Karnata country, 
whilst in other districts other treatises are referred to, still the 
Law itself, even in regard to inheritance, is essentially the 
same throughout southern India. 

However, as there does exist this distinction between the 
Bengal school and those of the west and south, and this pre¬ 
ference with respect to the books referred to, it becomes 
advisable to give some idea of the extent and situation of the 
districts where the doctrines of the several schools are 
current. 

The Gauriya, or Bengal school of Law, prevails over the 
whole province of Bengal Proper, and apparently is co-ex- 
tensive with the Bengali language, or, at least, is of authority 
wherever the Beng-alf is spoken by the inhabitants of the 
country. 

The Mithila school is that of north Behar, or Tirhut, the 
ancient kingdom of Mitliiln, which, though not often men¬ 
tioned in history, is famous for having been the residence t f 
Situ, Hama’s wife. 

The doctrine of the school of Benares is followed in the city 
and province of that name, and is the prevailing school of 
middle India. This doctrine is also current in Orissa, and 
extends from Midnapur to the mouth of the Hooghly, and 
thence to Cicacole. 

The Maharashtra is the school which governs the law in the 
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country of the Marathas. The south limit of the Maratha 
country may be loosely stated as passing* from Goa through 
Kolapur and Bidr to Chandra ; the eastern line follows the 
Warda river to the Injadri, or Satpura hills, south of the 
Nerbudda, and which forms its northern limit, as far west as 
Nandod; and the western boundary may he marked by a 
line drawn from Nandod to Daman, and thence following the 
sea-coast as far as Goa: in other words, the Maharashtra 
school prevails wherever the Marathi language is spoken by 
the natives. 

The Dravida school is that of the whole of the southern 
portion of the peninsula; but it may be subdivided into three 
districts, in each of which some particular law treatises have 
more weight than others: these districts are, Dravida, pro¬ 
perly so called, Karnataka, and Andra. Dravida Proper is 
the country where the Tamil language is spoken, and occupies 
the extreme south of the peninsula: its boundaries may be 
traced by a line drawn from Pulicat to the ghats between 
Pulicat and Bangalur, and then following the ghats westward 
and along the boundary between Malabar and Kanara to the 
sea, including Malabar. The Karnataka country is bounded 
on the west by the sea-coast as far as Goa, thence by the 
western ghats up to Kolapur, to the north by a line drawn 
from Kolapur to Bidr, and on the east by a line from Bidr 
through Adoni, Anandpur, and Nandidrug, to the ghats 
between Pulicat and Bangalur : this is the country where the 
Karnataka language is now spoken. The third district, the 
Andra, where the Telinga or Telugu is now the spoken lan¬ 
guage, extends from the boundary line last mentioned, and 
which, prolonged to Chandra, will form its western limit ; on 
the north it is bounded indistinctly by aline running eastwards 
to Solmpur on the Mahanaddi river; and on the east by a 
line drawn from Sohnpur to Cicacole, and thence to Pulicat, 
whore the Tamil country begins. Mr. Ellis imagines that 
there are laws existing* in the southern provinces which are of 
higher antiquity than those introduced from the north, 
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although not all derived from the same sourcethis sup¬ 
position is favoured by the fact, that Professor Wilson thinks 
it probable that the civilization of the south of India may date 
as far back as ten centuries before Christ. 

These are the limits of the various schools of Law, so far as 
they can be approximative^ defined. It must, however, be 
borne in mind, that though some works have especial weight 
respectively in the several schools, it seems that most of them, 
if known, would be respected in all, excepting Bengal; the 
broad division of doctrine being between the Law of Bengal 
and that of Benares, to which latter all the remaining schools 
more or less assimilate. 


I shall now consider the law-books of the Hindus generallv: 

w I. / 

and then proceed to describe them seriatim , specifying such 
as are of chief authority, or more generally referred to by the 
lawyers in the respective schools and districts. 

(c) On the Hindu Law-Books. 

The Dharma Sastra may be conveniently divided into three 
classes— 

I. The Smritis, or Text-books, which are the foundation of 
all Hindu law, and which are attributed to various ancient 
ltishis, or sag'es, who are supposed to have been inspired. These 
Smritis are all, with slight variation, in form and doctrine the 
same with the Institutes of Manu. 

II. The Vyakhyana, or Glosses and Commentaries upon 
these Smritis, many of which partake of the nature of Digests. 

III. The Nibandhana Grantha, or Digests properly so 
called, either of the whole body of the Law or of particular 
portions thereof collected from the text-books and their 
commentators. 

A fourth class of works may be added as an authority of 


1 Ellis, on the Law-Books of the Hindus, in the Transactions of the 
Literary Society of Madras. Ft. I. p- 17. 



204 


HINDU LAW. 


Hindu law, viz. the works on the subject by European 
authors. These I shall mention separately. 

I. The Smritis, Text-books, Institutes, or Collections (San- 
hita), attributed to various Rishis, are all divided into three 
K and as, on sections; the first, Achara, treating 1 ol religious 
ceremonies and daily observances; the second, Vyavalmra, of 
law and the administration of justice; and the third, Prayas- 
chitta, relating 1 to penance and expiation. 

The Smritis are enumerated differently by various writers : 
the Padma Purana gives the names of thirty-six Rishis; 
whilst Yajnavalkya, and Parasara mention only twenty. 
Yajnavalkya gives the following 1 list:—Manu, Atri, Vishnu, 
Harita, Yajnavalkya, Usanas, Angiras, Yarna, Apastamba, 
Samvarta, Katyayana, Vrihaspati, Parasara, Vyasa, Sankha 
and Likhita (who were brothers, and wrote each a Smriti sepa¬ 
rately, and one jointly, the three being 1 now considered as one 
work), Daksha, Gautama, Satatapa, and Vasishtha. Parasara, 
whose name appeal's in the above list, enumerates also twenty 
select authors; but instead of Yama, Vrihaspati, and Vyasa, 
he gives the names of Kasyapa, Gargya, and Prachetas. 1 The 
Padma Purana, omitting the name of Atri in Yajnavalkya’s 
list, completes the number of thirty-six above-mentioned by 
adding Marichi, Pulastya, Prachetas, Bhrigu, Narada, Ivas- 
yapa, Viswamitra, Devala, Rishyasringa, Gargya, Baudhay ana, 
Paithlnasi, Jabali, Sumantu, Paraskara, Lokakshi, and Ku- 
thumi. Of these writers four have been respectively considered 
as the principal authorities in each of the four ages of the world; 
viz. Manu in the ICrita Yuga; Gautama in the Treta Yuga; 
Bankha and Rikliita in the Dwapara Yug’a; and I aiasaia in 
the Kali Yuga, or present age. Several Smritis are some¬ 
times ascribed to the same author : his greater or lesser Insti¬ 
tutes (Vrihat or Laghu), or a later work of the author when 
old (Vriddha). 8 


1 Parasara, T. 13 ; 16. 

2 Colebrooke in Strange’s Hindu Law, Vol. I. p. 316. 2d edit. 
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It appears from internal evidence to be probable that treatises 
attributed to these Rishis are extant, which, like the Puranas, 
all of which are said to have been written by Vyasa, are by 
different authors; and indeed, as the reputed authors are men¬ 
tioned in the texts in the third person, it is likely, as explained 
by the commentators, that the text-books were compiled by the 
pupils from the oral instructions of their master. 

Whatever may be the authenticity or antiquity of these 
books, they are all venerated by the Hindus as next in sanc¬ 
tity to the Vedas themselves, their authority being’, moreover, 
confirmed by a text from the same holy writings, thus trans¬ 
lated by Sir William Jones, according to the gloss of 
Sankara :— <e God having created the four classes, had not 
yet completed his work: but in addition to it, lest the royal 
and military class should become insupportable through then* 
power and ferocity, he produced the transcendent body of law; 
since law is the king of kings, far more powerful and rigid than 
they. Nothing can be mightier than law, by whose aid, as by 
that of the highest monarch, even the weak may prevail over 
the strong.” 

It must be observed that many Smritis are quoted or re¬ 
ferred to by legal writers which are no longer extant ; and it 
is even said to be the opinion of the Brahmans, that, with the 
exception of Manu, the entire work of no one of these sages 
has come dowui to the present time. 1 

The Manava Pharma Sastra, or Institutes of Manu, the 
highest authority of memorial law, 2 is universally allowed by 
the Hindus not only to be the oldest work, but also the most 
holy after the Vedas; and as, in addition to this, the other 
text-books are, as it were, formed on the same model, it may 
be fairly considered as the basis of the whole present system of 
Hindu jurisprudence. Besides the usual matters treated of in 


1 Ward’s View of the History, Literature, and Religion of the Hindoos. 
Vol. I. p. 447. 

2 Colebrooke’s Digest of Hindu Law, Vol. I. p. 454, 2d edit. 
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a Code of Laws, the Manava Dharma Sastra, which is divided 
into twelve books, comprehends a system of cdsmogony, the 
doctrines of metaphysics, precepts regulating 1 the conduct, rules 
for religious and ceremonial duties, pious observances, and ex¬ 
piation, the laws of purification and abstinence, moral maxims, 
regulations concerning things political, military, and commer¬ 
cial, the doctrine of rewards and punishments after death, and 
of the transmigration of souls, together with the means of 
attaining eternal beatitude. 

The author of the Institutes is supposed to be Manu, sur- 
named Swayambhuva, i.e. issuing from the self-existent, and 
who was the first of the seven Manus who governed the world. 
Brahma himself is related to have revealed them to his off¬ 
spring ; the Rishi Bhrigu subsequently promulgating the laws 
thus communicated by Divine revelation. 

Disregarding' the fabulous statements of the Hindus, the 
authorship and antiquity of the Manava Dharma Sastra still 
remain surrounded with considerable obscurity. The argu¬ 
ments of Sir William Jones, who endeavoured to fix the date 
of the actual text at about the year 1280 before Christ, are 
almost as inconclusive as the traditions of the Brahmans; and 
the various epochs fixed by different authors seem to leave the 
question still undetermined. Chezy 1 and Deslongchamps, the 
latter of whom professes to have formed his opinion from an 
examination of the Code itself/ conceive that it was composed 
in the thirteenth century previous to our sera. Schlegel gives 
it as his decided and well-considered opinion, a quod multorum 
annorurn meditatio me docuit/" that the laws of Manu were 
promulgated in India at least as early as the seventh centuiy 
before Alexander the Great, or about a thousand years before 
Christ : 3 he places the Eamhyana of Valmiki at about the same 
date, and doubts as to which is the older of the two. Elphin- 


1 Journal des Savans, 183L 
~ Deslongchamps, Lois de Manou, Preface p. v. 

5 Zcitschrift fur die Kunde des Morgenlandes. lid. 3, p. 379. 
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stone, who is inclined to attribute great antiquit}" to the Insti¬ 
tutes of Maim, on the ground of the difference between the law 
and manners therein recorded and those of modern times, and 
from the proportion of the changes which took place before the 
invasion of Alexander, infers that a considerable period had 
elapsed between the promulgation of the Code and the latter 
epoch ; and he fixes the probable date of Manu, to use his own 
words, “ very loosely, at some time about half way between 
Alexander (in the fourth century before Christ) and the Vedas 
(in the fourteenth).” 1 

Professor "Wilson, however, thinks that the work of Manu, as 
we now possess it, is not of so ancient a date as the Ramayana, 
and that it was most probably composed about the end of the 
third or the commencement of the second century before Christ. 
This opinion of the highest living authority on the subject must 
be considered as decisive, so far as present materials can enable 
us to approximate the truth. 2 


1 Elphinstone, History of India, Vol. 1. p. 437. 2d edition. 

2 Shortly after writing the above, I was favoured with the following very 
interesting communication on the sources of the Mdnava Dharma Sastra 
from my friend Hr. Max Muller, the learned Editor of the Rig Veda 

“ Parle Place , Oxford , July 29, 1849. 

“ My Dear Morley,— I have been looking again at the Law-literature, 
in order to write you a note on the sources of Manu. I have treated the 
subject fully in my introduction to the Veda, where I have given an outline 
of the different periods of Vaidik literature, and analyzed the peculiarities 
in the style and language of each class of Vaidik works. What I consider 
to be the sources of the Manava-dharma-sastra, are the Sutras, These are 
works which presuppose the development of the prose literature of the 
Pralnr anas (like the Aitareya-Drahmana, Taittiriya-'Bnihmana, &c.). These 
Lrahmanas, again, presuppose, not only the existence, but the collection and 
arrangement of the old hymns of the four Sanhitas. The Sutras are there¬ 
fore later than both these classes of Vaidik works, but they must be con¬ 
sidered as belonging to the Vaidik period of literature, not only on account 
of their intimate connection with Vaidik subjects, but also because they 
still exhibit the irregularities of the old Vaidik language. They form, in¬ 
deed, the last branch of Vaidik literature; and it will perhaps be possible 
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Whatever may be the exact period at which the Manava 
Dharma Sastra was composed or collected, it is undoubtedly 


to fix some of these works chronologically, as they are contemporary with 
the first spreading of Buddhism in India. 

“ Again, in the whole Vaidik literature there is no work written (like the 
Manava-dliarma-sastra) in the regular epic Sloka, and the continual em¬ 
ployment of this metre is a characteristic mark of post-Yaidik writings. 

“ One of the principal classes of Sutras is known by the name of Ealpa- 
sutras, or rules on ceremonies. These are avowedly composed by human 
authors; while, according to Indian orthodox theology, both the hymns and 
Brahmanas are to be considered as revelation. The Sutras generally bear 
the name of their authors, like Asvulayana, Katyayana, etc., or the name 
of the family to which the Sfitras belonged. The great number of these 
writings is to be accounted for by the fact that there was not one body of 
Kalpa-sutras binding for all Brahmanic communities, but that different old 
families bad each their own Kalpa-sfitras. These works are still very fre¬ 
quent in our libraries, yet there is no doubt that many of them have been 
lost. Sutras are quoted which do not exist in Europe, and the loss of some 
ia acknowledged by the Brahmans themselves. There are, however, lists of 
the old Brahmanic families which were in possession of their own redaction 
of Vaidik hymns (Snnhitas), of Brdhmanas and of SQtras. Some of these 
families followed the Rig-veda, some the Yajur-veda, the Siima-veda and 
Atbarva-veda ; and thus the whole Yaidilc literature becomes divided into 
four great classes of Brahmanas and Sutras, belonging to one or the other 
of the four principal Vedas. 

“ Now, one of the families following the Yajur-veda were the Manavas 
(cf. Charanavyuha). There can be no doubt that this family, too, bad its 
own Sutras. Quotations from Manava sutras are to be met with m Com¬ 
mentaries on other Sutras; and I have found, not long ago, a MS. which 
contains the text of the Manava-srauta-sutra, though in a very fragmentary 
state But these Sutras, the Srauta-sutras, treat only of a certain branch 
of ceremonies connected with the great sacrifices. Complete MM works 
arc divided into three parts, the first (Sr.uta) treating on the great sacnfices. 
the second (Grihya) treating on the Sanskaras, or the pnMcatory sacra- 
meats , the third (Samayacharika or Dharma-sutras) treat'!,, on temporal 
duties, customs, and punishments. The two last classes of MM. ° 

be lost in the Manava-sdtra. This loss is, however, not so great „th 
regard to tracing the sonrees of the Jhinava-dharma-sas ra I beam*.when- 
ever we have an opportunity of comparing Sutras belong,ng to d, floret 
families, but following the same Vdda, and treating on the same subjects 
11,e differences appear to be very slight, and only refer to less important 
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of very great antiquity, and is eminently worthy of the atten¬ 
tion of the scholar, whether on account of its classic beauty, 
and proving’, as it does, that, even at the remote epoch of its 
composition, the Hindus had attained to a high degree of 
civilization; or whether we regard it as held to be a divine 
revelation, and consequently the chief guide of moral and reli¬ 
gious duties, by nearly an hundred millions of human beings 
whom Providence has placed under our protection. 


niceties of the ceremonial. In the absence, therefore, of the Manava- 
samayaeharika-sutras, I have taken another collection of Sutras, equally 
belonging to the Yajur-veda, the Sutras of Apastamba. In his family we 
have not only a Brahmana, but also Apastamba-Srauta, Grihya, and Sumaya- 
charika-sutras. Now it is, of course, the third class of Sutras on temporal 
duties which are most likely to contain the sources of the later metrical 
Codes of Law, written in the classical Sloka. On a comparison of different 
subjects, such as the duties of a Brahmachari, a Grihastha, laws of inherit¬ 
ance, duties of a king, forbidden food, etc., I find that the Sutras contain 
generally almost the same words which have been brought into verse by the 
compiler of the Manava-dharma-sastra. I consider, therefore, the Sutras as 
the principal source of the metrical Smritis, such as the Manava-dharma-sas¬ 
tra, Yajuavalkya-dharma-sastra, etc., though there are also many other verses 
in these works which may again be traced to different sources. They are 
paraphrases of verses of the Sanhitas, or of passages of the Brahmanas, often 
retaining the same old words and archaic constructions which were in the 
original. This is, indeed, acknowledged by the author of the Manava- 
dharma-sastra, when ho says (B. II. v. G), “The roots of the Law are the 
whole Veda (Sanhitas and Brahmanas), the customs and traditions of those 
who knew the Veda (as laid down in the Sutras), the conduct of good men, 
and one’s own satisfaction.” The Manava-dharma-sastra may thus be con¬ 
sidered as the last redaction of the laws of the Manavas. Quite different is 
the question as to the old Manu, from whom the family probably derived its 
origin, and who is said to have.been the author of some very characteristic 
hymns in the Eig-veda-sanhita. He certainly cannot be considered as the 
author of the Manava-dharma-sastra, nor is there even any reason to suppose 
the author of this work to have had the same name. It is evident that the 
author of the metrical Code of Law speaks of the old Manu as of a person 
different from himself, when he says (B. X. v. 63), “ Not to kill, not to lie, 
not to steal, to keep the body clean, and to restrain the senses; this was the 
short law which ALanu proclaimed amongst the four casts. 

“ Believe me. yours very truly, 

“ M. Mulleb. 


r 



210 HINDU LAW, 

The Code of Manu is divided into twelve books, and com¬ 
prises in all 2685 Slokas of couplets. 

Yarious editions of the text of Manu have heen published, 
as also translations by Sir Wiliam Jones, Sir Graves Haugh- 
ton, and an anonymous writer ; and in French by M. Loise- 
leur Deslongchamps. 1 The version by Jones has been gene¬ 
rally considered the masterpiece of that learned and elegant 
writer : those by Haughton and Deslongchamps vary from it 
but slightly, and nowhere importantly. All these three trans¬ 
lations are according to the gloss of Ivulluka Bhatta, wine 1 
will be presently noticed when we come to treat of the Com¬ 
mentaries and Digests. . 

Atri, the second writer of a text-book according 0 ajna 
valkya, but who is not mentioned in the Padma Purana, com¬ 
posed a law treatise in verse, which is still extant. ‘V ishnu is 
also said to have written an excellent treatise in verse, and 
Harlta one in prose: these have both come down to us in an 
abridged metrical form. Yajnavalkya, the grandson of A is- 


1 TrprffTrr wgUre wr ti 4to. Cal¬ 
cutta 1813. II Manava Dharma Sastra, or the Institutes of 

Menu in Sanscrit and English, translated by Sir W. Jones, and edited b> 
& C. Haughton. 2 vols. 4to. London, 1825. WR « Lois de Ma- 

nou publics en Sanscrit, par Loiseleur Deslongchamps. 8vo. laris, 1830. 

^rffrrr ™ 

hita- The Institutes of Menu, witli the Commentary of Kullu > 

2 Vou 8». Calcutta, 1830. Institute. of Hindu Law, or the Ordtnnnc » 
of Menu, according to the glos. of CuMca, TerbaUftramtotol from the 
original Sanscrit (by Sir AY Jones). Eolio. Calcutta, 1794.—AV orks, A ol. , 
p. 51,4to. London, 1799. Manava Dharma Sastra, Lois de Manou, 
du Sanscrit par M. Loiseleur Deslongchamps. 8vo. Pans 1833. 

ifffWn f ^“ 

» Obi. 

„ , n ,000 Bengali type. Wpiffctt II The Laws of Menu the 

. on of ^Brahma. The first three books in Sanscrit, in the ^ 

Bengali characters, with a literal translation into 
Jones’s translation, and a revised English version. 4to. Calcutta. 

1883. 
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vamitra, appears, from the Introduction to his own Institutes, 
to have delivered his precepts to an audience of philosophers 
at Benares. 

The Yajnavalkya Dharma Sastra, or Institutes of Yajna- 
valkya, comprises three books, containing- 1023 couplets. 
The age of this Code cannot be fixed with any certainty ; but 
it is of considerable antiquity, as is proved by passages from 
it being found on inscriptions in every part of India, dated in 
the tenth and eleventh centuries. “To have been so widely 
diffused,” says Professor Wilson, “ and to have then attained 
a general character as an authority, a considerable time must 
have elapsed; and the work must date, therefore, long prior 
to those inscriptions.” 1 In addition to this, passages from 
Yajnavalkya are found in the Pancha Tantra, 2 which will 
throw the date of the composition of his work at least as 
far back as the fifth century, and it is probable even that it 
may have originated at a much more remote period. It 
seems, however, that it is not earlier than the second century 
of our sera, since Professor Wilson supposes that the name of a 
certain money, Jfanaka, which name is found in Yajnavalkya’s 
Institutes, originated about that time.* 

The Institutes of Yajnavalkya were published in the ori¬ 
ginal at Calcutta. 4 An edition of the text, together with a 
German translation, has also appeared; 5 this edition, which 
we owe to Dr. Stenzler of Breslau, is enriched with marginal 
notes, pointing out the parallel passages in the Manava 
Dharma Sastra, an addition which is extremely useful in com¬ 
paring the doctrines of the two great lawgivers. 


’ Journal of the Asiatic Society of Bengal, Yol. I. p. 84. 

2 Pantschatantrum, edidit Kosegarten, pars prima, pp.80.1S8. Pol. Bonn. 
1848. 

8 "W ilson, Ariana Antiqua, p. 364. 4to. Bond. 1S41. 

4 ^retlfrfT Ml Wf ^*1 l Ruff ll Oblong 

Pol. Calcutta. Circa 1840—45, 

5 ■'UT'sj11 Yajnavalkya’s Gesetzbuch, Sanskrit und 
Deutsch, herausgegeben von Dr. A. F. Stenzler. 8vo. Berlin, 1S49. 
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The other Smritis now extant, according to Colebrooke, 1 
are as follows :—The Institutes of Usahas, in verse, with an 
abridgement; a short treatise, containing about seventy coup¬ 
lets, by Angiras, who is supposed to have lived in the reign 
of the second Manu; a short tract of a hundred couplets by 
Yama, brother of the seventh Manu: a work in prose, by 
Apastamba, and an abridgement of it in verse; a metrical 
abridgement of the Institutes of Samvarta ; a clear and full 
treatise by KAtyayana; an abridgement of the Institutes of 
Vrihaspati, if not the Code at large; a work by Parasara, 
who is the highest authority for the fourth age ot the world; 
some works connected with law, by Vyasa, the reputed author 
of the Puranas; the joint work of Sankha and Likhita, which 
has been abridged in verse, and their separate tracts, also in 
verse; a treatise in verse by Dakslia; an elegant treatise in 
prose by Gautama ; an abridgement in verse of a treatise on 
penance and expiation by Satatapa; and the elegant work in 
prose, mixed with verse, by Vasishta, the preceptor of the in¬ 
ferior gods, who is the last of the twenty legislators mentioned 
by Yajnavalkya. Besides these Smritis, Steele gives, in his 
list of Hindu law-books, an additional one, the Wainun 
Srariti, which he says was written by Wamun, a Brahman 
Rishi of Hindustan. 2 

An edition of the text of the Smritis, comprising those of 
Angiras, Atri, Apastamba, Usanas, Katyayana, Daksha, 
Parasara, Yama, Yajnavalkya, Likhita, Vishnu, Vrihaspati, 
Vyasa, Sankha, Samvarta, Harita, Gautama, Satatapa, and 
Vasishtha, has been published in Calcutta.® 


1 Colebrooke’* Digest of Hindu Law, Pref. p. xvi. el seq. 2nd edit. 

2 Steele’s Summary of the Law and Custom of Hindoo Castes, p. 2. 

3 ii ^rfMrftptT ii iM«a*aef^dT ii '3 , sFT:#^fn ii oRTsrt- 

■^frffrTT II II UTTifTHtfdT II 11 '^nviq-r^df^ru II 

ii « ffsrforerfsm ti n wdffrn 11 

w^nVofycn « iTftnAftrn 11 11 vnTTHwfiHT 11 

rnir 


Oblong fol. Calcutta, 1845, ct 
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JMore concluding this short notice of the text-hooks, it 
must be remarked that the Smritis are, for the most part, of 
small extent, and relate almost exclusive!)' to daily observ¬ 
ances and religious ceremonies, touching upon law only inci¬ 
dentally ; and that the Smritis themselves, which are received 
in common by all the schools, are no longer final authorities, 
even v\ here they do treat of law. Yrihaspati says, u A deci¬ 
sion must not be. made by having recourse to the letter of 
v 1 itten Codes; since, if no decision were made according to 
the reason of the Law (or immemorial usage), there nfit be 
a failure of justice.”* The Manava Dharma Sdstra itself is, 
indeed, now regarded “ as a work to. be respected, rather than, 
m modern times, to be implicitly followed.” 2 For final autho- 
iit), then, in deciding questions of law, recourse must be had 
to the Commentaries and Digests. 

II. The Commentaries, which form the second great autho- 
iit\ of Hindu law, are tolerably numerous. Some are merely 
explanatory of the text, but others are' regarded as final 
authorities; and these latter, together with the Digests, the 
t urd class of law-books, form the immediate groundwork for 
the opinions of lawyers in the respective schools where the 
doctrines they uphold may prevail. Many of the Commen¬ 
taries on the Smritis,- such, for instance, as those on Manu’s 
institutes, which are merely explanatory of the text,-are not 
considered to be final authorities, any more than the Smritis 
themselves j but others again, which, by the introduction of 
quotations from other writers, and by interpreting and enlary- 
uig on the meaning of the author, partake so far of the nature 
of general Digests, are referred to for the final decision of 
questions. The Mitakshara is a remarkable instance of this ; 
since, though professedly only a Commentary on the Smriti 
of 1 ajnavaikya, it is consulted as a final authority over the 
tv hole of India, with the exception of Bengal alone. 


! Colebrooke’s Digest of Hindu Law, Vol. II. p. 12S. 2nd edit 
Strange’s Hindu Law, Vol. I. p re f. p. xiii. 2nd edit. 
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The Manava Dliarma Sastra has, as may he imagined, 
been the subject of several Commentaries; indeed, indepen- 
dently of its celebrity and its pre-eminence over all other legal 
ivories of the Hindus in antiquity and sanctity, its extreme 
conciseness has rendered it peculiarly attractive to the subtle- 
minded Hindu lawyers, and especially adapted to those 
ingenious refinements of reasoning, with which their works 

abound. . 

Ainono-st these Commentaries the most celebrated are, the 

one by Medhatithi, son of Yiraswami Bhatta, which, being 
partially lost, has been completed by other hands; the Com¬ 
ment by Govinda Raja; another by Dharamdhara; and the 
more famous gloss by Kulluka Bhatta, entitled the Man- 


vartha Muktavali. 

These Commentaries are all in considerable repute, Sir 
William Jones, however, characterizes the first as prolix and 
unequal; the second as concise but obscure ; and the third as 
often erroneous; reserving for the Manvartha Muktavali that 
unqualified praise, in which he occasionally indulged when 
predilection somewhat warped his judgment. The period 
when Kulluka Bhatta flourished is not known; but he tells us 
himself that he was of a good family in Bengal, and that he 
resided on the banks of the Ganges at Benares. It may be 
remarked that some ancient commentators speak of the Ma¬ 
nava Dliarma Sastra as only adapted to the good ages, and 
not applicable to the time in which they wrote; a qualifica¬ 
tion nowhere expressed in the gloss of Kulluka Bhatta, and 
therefore arguing the superior antiquity of the latter : at the 
same time it is evident, from KulMka’s work itself, that opi¬ 
nions had already begun to change, and therefore that it must 
have been composed a considerable period subsequently to the 
promulgation of Manu’s Institutes. 

In addition to these Commentaries, M. Deslongchamps 
mentions, that, in preparing bis edition of the Institutes, he 
made use of one by Raghavananda, entitled Manvarta Chan- 
drika, which he states to be in many instances more precise 
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and clear than the gloss of Kulluka . 1 * Bhag-uri is also said to 
have written a Commentary on the Manava Dharma Sastra. 
Steele mentions two other glosses on Manu as known among 
the Marathas — the Madhava, by Sayanacharya, which is 
stated to he of general authority, especially in the Carnatic; 
and the Nandarajkrit, by Nandaraja: both of these works 
are spoken of as ancient; but as their authors are said to have 
been natives of Anagundi or Vijayanagar, the date of which 
is the middle of the fourteenth century, they cannot be very 
old." Lastly, Colebrooke mentions a Commentary on Manu, 
which, however, he had never seen: it is called the Kama- 
dhenu, and is cited by Sridharacharya in his Smritisara. 

All the above mentioned Commentaries are merely ex¬ 
planatory of the text, and must not be considered as final 
authorities. 

An excellent Commentary on the Institutes of Vishnu, 
entitled the Yai jay anti, was written by Nanda Pandita. 

The copious gloss of Apararka, of the royal house of Selara, 
is supposed to be the most ancient Commentary on the Insti¬ 
tutes of \ ajnavalkya, and to be, therefore, earlier than the 
more celebrated Comment on the same text, the Mitakshara of 
\ ijnaneswara, who is understood for the most part to refer to 
the work of Apararka, when citing- opinions without naming- 
the source from which he derives them . 3 

The Mitakshara of Vijnaneswara, a celebrated ascetic, who 
is supposed to have resided in the north of India , 4 is a. gloss on 

1 Deslongchamps supposes the author to be the same as Itaghunaudaua. 

|| Avertissemcut, pp. si. xvi. 

~ Steele’s Summary of the Laws and Customs of Hindoo castes, pp. 1, 2. 

The former of the two works above mentioned is probably the Pardsara 
Madhaviva, which will be presently noticed ; at any rate the Madhava and 
bayana, spoken of by Steele, are the learned minister of Bukka Raya, king 
ot Yijayanagar, and his brother the Commentator on the Vedas. 

3 Bllis on the Law-books of the Hindus, p. 21. 

4 The Mitakshara is, however, sometimes claimed as a production of the 
south, and, at any rate, must have been brought there at a very early period. 
See Ellis, op. cit. p. 2‘3. 
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the Yajnavalkya Dharma Sastra. It abounds, however, with 
apposite quotations from other, legislators, and expositions of 
these quotations, as well as of the text it professes to illustrate: 
thus it combines the utility of a regular Digest with its 
original character; and it is referred to, and used for the same 
purposes as the professed Digests. Yijniineswara, in his 
important work, follows the arrangement of the Tl ajnaval- 
kya Dharma Sastra, and has divided his Comment into 
three parts: the first treats of duties, established rules, 
or ordinances; the second, of the laws and customs of 
the people, that is, of private contests and administrative 
law; and the third, of purification, the orders of devotion, 
penance, &C. 1 

The Mitakshara of Vijnaneswara is one of the greatest, 
and, indeed, if we take into consideration the extent of its 
influence, the greatest of all the Hindu law authorities ; “ for 
it is received,” as Colebrooke observes, “ in all the schools of 
Hindu law, from Benares to the southern extremity of the 
peninsula of India, as the chief ground w ork of the doctrines 
which they follow', and as an authority from which they rarely 
dissent. The works of other eminent writers have, concur¬ 
rently with the Mitacshara, considerable weight in the schools 
of law which have respectively adopted them; as the Smriti 
Chandrica in the south of India ; the Chintamani, Retnacara, 
and Yivada Chandra in Mithila; the Yiramitrodaya and 
Camalacara at Benares; and the Mayucha among the Mah- 
rattas. But all agree in generally deferring to the authority 
of the Mitacshara, in frequently appealing to its text, and in 
rarely, and at the same modest!}', dissenting from its doctrines 


1 Mr. Borradailo has given a translation of the Index to the Mitakshara, 
at the end of the first volume of his Bombay Beports (p. 445), but it com¬ 
prises only the first and second books ; the Index to the last book being 
designedly omitted, as bc-iug rarely consulted.—Borradaile’s Beports of 
Causes adjudged by the Sudur tJdalut of Bombay, Vol. I. Pref. p. y. Pol. 
Bomb. 1S25. 
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on particular questions.” 1 * The Mitakshara must thus be con¬ 
sidered as the mam authority for all the schools of Law , with 
the sole exception of that of Bengal .* The actual time when 
Vi) mines war a composed his great work is not precisely ascer¬ 
tained ) but, according to Colebrooke, its antiquity exceeds 
live hundred, and falls short of a thousand years. 

The Mitakshara is, as has been already observed, a Comment 
on the text-book of Yajnavalkya; but it, in its turn, lias been 
commented upon by various writers, and it will be most con¬ 
venient to notice these Commentaries along with the work 
which they profess to illustrate. Colebrooke 3 mentions four 
Commentaries on the Mitakshara, but describes onlv two.: one 
entitled the Subddhim by Visvesvara Bliatta, and another by 
a modern author, Balarn Bliatta. The Subodhini is a collec¬ 
tion of notes illustrating* the obscure passages concisely but 
perspicuously : .Balarn Bhatta’s work is in the form of a per¬ 
petual comment, expounding* the original- word by word : he 
in general follows the Subodhini so far as it extends, Nanda 
Pandita is mentioned by Sutherland as the author of a Com¬ 
mentary on the Mitakshara, entitled Pratitakshara. 4 

Various editions of the original text of the Mitakshara have 
been published, 5 'A translation into Bengali of the Second 


1 Colebrooke s two Treatises on the Hindu Law of Inheritance, 

Pref. p. iv. 

3 Patabhi Kama Shastri, from whom Mr. Ellis drew largely in compiling 
his excellent treatise on the law-books of the Hindus, admitted that the 
Mitakshara of Vijnaneswara was the most generally prevailing authority, 
but stated, also, that in the Andra country the Smriti Chandrika and 
Sarasvati Vilasa were chiefly esteemed ; in the Dravida, the Sarasvati Vil&aa 
and Yaradardjya; and in the Karnataka, the Madhaviya and Sarasvati 
Vilasa. Ellis, on the Law-Books of the Hindus, p. 25. 

3 Colebrooke s two Treatises on the Hindu Law of Inheritance, Pref. p. ix. 

4 Sutherland’s two Treatises on the Hindu Law of Adoption, Pref. p, ii. 

irfn: WffHWRTT II Calcutta, 1812. fWPT- 

The Mitakshara: A Coin pen- 
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Book, appeared at Calcutta in the year 1824,' and a Hindi 
translation of the chapter on inheritance was published at the 
same place in 1832. * 1 2 * Its most important portion, viz. the 
sixth Chapter which treats of inheritance, has been translated 
by Colebroolce f it is impossible to rate too highly the utility 
of this translation, the learned author having accompanied it 
by elucidatory annotations and glosses from his own pen, and 
drawn from ' those numerous sources to which his peculiar 
opportunities and immense erudition gave him a reach ac¬ 
cess 5 every page bears testimony to his diligence in collecting 
materials, to his judgment in their selection, and to his learn¬ 
ing in their interpretation. M. Orianne has also translated 
the chapter on inheritance from the Mitakshara . 4 

Sir William Hay Macnaghten, whose melancholy and 
violent death is fresh in the memory of all as being one of 
the earliest of the series of disastrous events that occurred 
during our first campaign in Afghanistan, devoted a large 
portion of his time to the successful cultivation of the native 
laws. Amongst other valuable works on this subject, he has 
left a translation of the Vyavahara Matrika Prakrana, treat¬ 
ing of the administration of justice, and including the Law of 
Evidence and Pleading: this forms the first portion of the 
second book of Vijnanesvara’s work . 5 


dium of Hindu Law; by Vijmineswara founded on the text of Y&jnavalkya. 
The Vvavahara section, or Jurisprudence, edited by Sri Lakshmi Nara- 
yana Nyayalancara. Svo. Calcutta, 1829* 

1 ffldNOg W The Mitakshara Derpana, translated from the Suug- 
scrit into the Bengali Language, by Lukshmi Narayan Nyayalaukar. 
8 vo. Calcutta, 1824. 

’ | The Law of Inheritance translated from the Sanscrit of the 

Mitakshara into Hindi, by Daya Sankara. 8vo. Calcutta, 1832. 

* Two Treatises on the Hindu Law of Inheritance, translated by H. I. 
Colebrooke. 4to. Calcutta, 1810. 

4 Traite original des successions d’apres le Droit llindou, extrait du 
Mitacshara de Vijnaneswara, pur GK Orianne. 8u>. laris, 1S44. 

Detached portions of this translation first appeared in the Considera¬ 
tions on the Hindu Law, by 8ir Francis Macnaghten, and the whole was 
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In addition to the Commentaries on the Yajnavalkya 
Dharma Sastra by Apararka and Yijnaneswara above no¬ 
ticed, there are extant Comments by Devabodlia and Vis- 
varupa, and one by Sulapani, entitled the Dipakalika, a 
modern and succinct gloss, which is in deserved repute with 
the Gauriya school . * 1 

The text-book in verse attributed to Yama., brother of the 
seventh Manu, has been illustrated by a Commentary from 
the pen of Kulluka Bhatta, the author of the celebrated gloss 
on the Manava Dharma Sastra. 

Nan da Pandita is the author of a Comment on the Para- 
sara Smriti. 

The Madhaviya of Vidy ar any asva mi, named after Mad- 
hava Acharya, the brother of its author, is very generally 
received as an authority with the southern schools, but espe¬ 
cially in the Karnataka country. It is formed on the basis of 
the Parasara Smriti, on which it is professedly a Comment: 
but as in this Smriti the second book, which ought to com¬ 
prise the legal Institutes, is wanting, Y idy ar any asv ami has 
been forced to select a verse of the general import that 
princes are enjoined to conform to the dict ates of justice, upon 
which to raise his superstructure, explaining’ what that justice 
is. Thus in fact, though not in name, the Madhaviya becomes 
a digest of the law pi’evalent in the southern portion of the 
peninsula. Vidyaranyasvami was the virtual founder of the 
Yidvanagara empire, and his work became the standard of its 
law, as well as being of some authority in the Benares school. 
It is ascertained that the author of the Madhaviya wrote about 
the middle of the fourteenth century. 

The text-book of Gautama was commented upon by Hara- 
dattacharya, who resided in Dravida, and who is famous for 


afterwards presented, in a complete state and connected form, in the Prin¬ 
ciples and Precedents of Hindu Law, by lvis talented son : both these works 
will be presently described. 

1 Colebrooke’s Digest of Hindu Law. Vol. I. Pref. p. xvi. 2d edit. 







his other compositions: his work, in which he occasionally 
quotes from other Srnritis, is called Mitakshara, and must not 
be confounded with the treatise of Yijnaneswara. 


The Yaradarajya, by Varadaraja, who also resided in the 
south of Indjja, and was a native of the Subah of Arcot, is 
in fact a general Digest; hut it may be placed among the 
Commentaries, since it is framed principally on the Narada 
Smriti. It is a work of great authority in the southern 
schools, and especially in the Dravida country. 

There is a general and concise Commentary and Abridge¬ 
ment of the Srnritis which is entitled the Chatur Yinsati 
Smriti Yyakhya. 

III. The Nibandhana Grantha, or Digests, properly so 
called, are the third chief authority of Hindxi law. These 
Digests are either general or treat of particular and distinct 
portions of the Law, and consist of texts taken from the 
Srnritis, with explanatory glosses, reconciling their apparent 
contradictions, in order to fulfil the precept of Manu—“ When 
there are two sacred texts apparently inconsistent, both are 
held to be law, for both are pronounced by the wise to be 
valid and reconcileable .” 1 

The following- account of the Digests might perhaps have 
included the names of other treatises; but it has been my 
object, whilst endeavouring to make it as complete as possible, 
to exclude all those works which do not relate to Vyavahara, 
or jurisprudence: they have been arranged, where practicable, 
with relation to the schools of law in which they chiefly 
obtain j but it must be borne in mind that many of them, in 
common with several of the glosses and commentaries above 
mentioned, are of less authority than others, and that in many 


1 Manu, B. ii. v. 14. It should be remarked, however, that this applies 
only to * sacred texts/ and proceeds from the impossibility of supposing 
either to be wrong. It does not apply to conflicting laws in general; on 
the contrary, any law incongruous with the Code of Manu is declared 
invalid.—Mill’s History of India, by Wilson. Vol. T. p. 246, note. 
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cases their names even may not often be heard in an Indian 
Court of Justice. 

The Dharma Ratna of Jimuta Yahana is a digest of the 
law according* to the Gauriya school; the chapter on Inherit¬ 
ance, the celebrated Daya BMga, is extant, and is the stand¬ 
ard authority of the law in Bengal. This treatise is on almost 
every disputed point opposed to the Mitakshara j and it is, 
indeed, in this very branch of the law, viz. Inheritance, that 
we find the greatest difference in doctrine in the various 
schools. J imuta Yahana probably lived and wrote between 
the age of Vijnanesvara and that of Raghunandana, the latter 
of whom is known to have flourished at the bea'inninw of the 

O O 

sixteenth century. The Daya Bhaga is the more especially 
worthy of nptice, on account of its being* the work of the 
founder of the Gauriya school. 

Three editions of the text of the Daya Bhaga, together 
with the Commentary of Srikrishna Tarkalankara have ap¬ 
peared at Calcutta, the first in the year 1813, the second in 
1829, 1 and the third in 1844; this last edition I have not seen. 
A translation in Prakrit was published as Calcutta in 1816. 3 

The translation of Jimuta V ahana’s chapter on Inheritance 
by Colebrooke, is the first of the two treatises on Inheritance 
published by that eminent scholar and lawyer, the Mitakshara 
being the second. This version of the Daya Bhaga is anno¬ 
tated, commented upon, and illustrated with equal ability and 
learning. 

The earliest Commentary upon the Daya Bhaga is that of 





Calcutta, 1813. Bhaga, or Law of Inheritance, by Jirauta 

Yahana, with a Commentary by Krishna Tarkalankara. Svo. Calcutta, 
1829. 

2 | Dayabhaga, or Partition of Heritage, being a translation 

from the original Sanscrit in the Prakrit Bhasa. To which is added the 
Hindoo law, containing various useful information on affairs of general 
importance, together with the Munee Buchuns of the Sanscrit. 8vo. Cal¬ 
cutta* 1816. Bengali type. 
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Srfnatha Acharya Clmdamani, which is characterised by Cole- 
brooke as, in general, a very excellent exposition of the text . 1 
The next in order of time is the gloss of Achyuta Chakravartf 
(author also of a Commentary of the Sraddha A iveka): it 
cites frequently the gloss of Clmdamani, and is itself quoted 
by Mahesvara: this last is posterior in date to the Commen¬ 
taries by Chudamani and Achyuta, and probably anterior to 
that of Srfkrishna Tarkalankara, which will be presently 
noticed, though the two seem to be nearly contemporary. 
The Commentary of Mahesvara differs greatly from the inter¬ 
pretation furnished by Srfkrishna, both in meaning and in the 
manner of deducing the sense; but neither author seems 
to have been acquainted with the other’s work. 

The Commentary by Srfkrishna Tarkalankara is the most 
celebrated of all the treatises explanatory of the text of the 
Daya Bhaga. Colebrooke says: “ It is the work of a very 
acute logician, who interprets his author and reasons on his 
arguments with great accuracy and precision, and who always 
illustrates the text, generally confirms its positions, but not 
unfrequently modifies or amends them. Its authority has been 
long gaining ground in the schools of law throughout Bengal, 
and it has almost banished from them the other expositions of 
the Daya Bhaga, being* ranked in general estimation next after 
t he treatises of Jfmuta Vahana and of llaghunandana .’’ 2 This 
Commentary lias been chiefly and preferably used by Cole¬ 
brooke in his translation. Another gloss of the text is men¬ 
tioned by Colebrooke as bearing the name of Jtaghunandona, 
but lie does not consider it as genuine. Kamanatha Vidya 
Vachaspati is also said to have written a Commentary on the 
Daya Bhaga. 

Srfkrishna Tarkalankara has written a good epitome of the 
Law of Inheritance entitled Daya Krama Sangraha, which, 
though professedly an original work, agrees throughout with 
the learned writer’s commentary on the Daya Bhaga. 


1 Colebrooke’a two Treatises on the Hindu Law ol Inheritance. Lrel. 

p. vi. 2 Ibid. 
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The text of the Day a Krama SangTaha has been edited, 
with an English translation, by Mr. Wynch , 1 and was also 
published separately at Calcutta in the year 1828. 2 

The Smriti Tatwa of Raghunandana Yandyaghatiya, the 
greatest authority of law in the Gauriya school, is a complete 
Digest, in twenty-seven volumes, and is described by Goverd- 
lien Kal as “ the grandest repository of all that can be known 
on a subject so curious in itself, and so interesting to the Bri¬ 
tish Government .” 3 This great writer, who, as I have already 
mentioned, lived in the beginning of the sixteenth century, was 
a pupil of Vasudeva Sarvabhauma: he is often cited by the 
name of Smartabhattacharya. 

The Daya Tatwa, or that portion of the Smriti Tatwa of 
Raghunandana which relates to Inheritance, is highly spoken 
of by Colebrooke, who says: “ It is indeed an excellent com¬ 
pendium of the law, in which Jlmuta Vahana’s doctrines are in 
general strictly followed, but are commonly delivered in his 
own words, in brief extracts from his text. On a few points, 
however, Raghunandana has differed from his master, and in 
some instances he has supplied deficiencies .” 4 

Kashirama has written a Commentary on the Daya Tatwa 
of Raghunandana which is useful, and nearly agrees with the 
views taken by Srikrishna in his interpretation of the work of 
Jhnuta Vahana. 

The whole work of Raghunandana was published in the 
original at Seranipore in the 3 -ears 1834—3o, and again at 


1 The Daya Crania Sangraha, an original Treatise on tho Hindoo Law 
of Inheritance, translated by l 3 . M. Wynch. FoL Calcutta, 1818. This 

edition is accompanied by the Sanscrit text printed in Bengali type.— 

3 i fiw n a w w i g : Daya Krama 

Sangraha, a Compendium of the Order of Inheritance, by Krishna Tarka- 
laukara Bhattae’arya; edited by Lakshmi Karajan Serum. 8vo. Calcutta, 
1828. 

3 Asiatic Researches, Yol. I. p. 352. 5th edit. 

4 Colebrooke’a two Treatises on the Hindu Law ol Inheritance, Pref. 
p. vii. 






Calcutta about the year 1840. 1 2 The text of the Daya Tatwa 
was also published at Calcutta in the year 1828" and the 
text of the Yyavahara Tatwa of the same author appeared at 
the same place in the same year . 3 

The Daya Rahasya or Smriti Ratnavali, by Ramanatlia 
Yidya, is of considerable authority in some districts ot Bengal; 
but though a work of merit, it differs both from Jimuta Va- 
hana and Raghunandana, and thus tends to create uncer¬ 
tainty. 

Tlie Dvaita Nirnaya of Vacliaspati Bhattacharya, a treatise 
on general law, and the Daya Nirnaya of the same author, 
which treats of inheritance, the latter being little more than an 
abridgment of the Daya Bhag*a and Daya Tatwa, are also 
Bengal authorities. 

Kesava Misra, a native of Mitliila, is the author of the 
Chhandosra Parisishta and the Dvaita Parisishta : the former, 
together with its commentary, the Parisishta Prakasa, are 
works of great authority, and treat of the duties of priests: 
the latter is a more general treatise. 

The Yivada Ratnakara, a general digest compiled under the 
superintendence of Chandeswara, Minister of Harasinhadeva, 
King* of Mithila, and who was himself the author of other 
law tracts 5 the Vivada Chintamani, the text of which was 
published at Calcutta in the year 1837 5 4 the Yyavahara 


1 rWffrt II 2 Yds. 8vo. Serampore, 


1834. 

Circa 1840—45. 


II Obi. Pol. Calcutta, 


2 d l'SIdrl Daya Tatwa, a Treatise on the Law of Inheritance, by Ra¬ 
ghunandana Bhattacharya, edited by Lakshmi JSarayan Serma. 8vo. Cal- 
eutta, 1828. 

3 Yyavahara Tatwa, a Treatise on Judicial Proceedings, by 
Raghunandana Bhattacharya. Rdited by Lakshmi ivarayan Senna. 8vo. 
Calcutla, 1828. 

1 frLHyR’rTRfkr: fa HW H 8vo. Calcutta, 1837- 
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Chintamani; and the other works of Vachespati Misra, com¬ 
monly cited by the name of Misra, are all considered as great 
authorities in Mithila ; as are likewise the Vivada Chandra, 
and other treatises by the learned lady Lachimadevi, who 
Wrote under the name of her nephew, Misaru Misra. Sri 
Karacharya, and his son Srmathacharya, were also celebrated 
in the Mithila school of law; the former, as the author of a 
treatise on inheritance; the latter, of the Acharya Chandrika, 
a tract on the duties of the fourth class. 

The Smritisara, or Smrityarthasara, by Sridharaeharya, a 
treatise on religious duties, but mentioning* civil matters inci¬ 
dentally, is according* to the Mithila school: it quotes the 
Pradipa, Kalpadruma, and Kalpalata, works otherwise un¬ 
known. There seems to be several Smritisaras. Sir W. 
Macnng’hten mentions one by Harinathopadhyaya, which is of 
authority in Mithila; 1 and there is another by Yadavendra. 
The Smriti Samuchchaya, or Smriti Sara Samuchchaya, is also 
a Mithila authority, and is known amongst the Marathas : it 
is apparently a short work. 

The Madana Parijata, a treatise on civil and religious duties, 
by Visvesvara Bhatta, but containing a chapter on Inheritance, 
is likewise a Mithila work, and prevails also in the Maratha 
country: it quotes the Sapararka, the Smriti Chandrika, and 
the Hemadri. This work was composed by order of Madana 
Pala, a prince of the J ath race, and is sometimes cited in his 
name. Sir W. Macnaghten calls the author Madanopadhyava. 

Sulapani, a native of Mithila, who wrote a commentary on 
the Mitakshara, already noticed, is also the author of a treatise 
on penance and expiation, which is consulted as an authority 
both in Bengal and Mithila. 

The Vmunitrodaya of Mitra Misra is a treatise on Yya- 
valhira in general according* to the doctrines oi the Benares 


1 Principles and Precedents of Hindu Law, Vol. T. Pref. p. xxii. 

Q 




miSTffy 



school, and systematically, examines and refutes the opinions 
laid down by Jhniita Yuliana. and Raghunandana. 1 

The Sanskrit text of the Vlramitrodaya was printed at 
Calcutta in 1815. 2 

The Yivada Tandava of Kamalakara, younger brother of 
Dinakara Bliatta, and son of Ramakrishna Bliatta, is on the 
same side of the argument, and defends the doctrines of Yij- 
nanesvara in opposition to the writers of the Gauriya school. 

The Nirnaya Sindhu is a modern work, but of considerable 
authority at Benares, as well as amongst the Marathas: it 
treats principally of rites and ceremonies, touching inciden¬ 
tally only on questions of a legal nature. The author is 
Kamalakara. 

The .original text of the Nimaya Sindhu was published at 
Calcutta in the year 1833. 3 

Neither Mitra Misra nor Kamalakara differ from the Mita- 
ksliara on any important point. 

The Yyavaliara Mayukha of Nllakantha is the greatest 
authority, after the Mitakshara, in the Maharashtra school, and 
is one of the twelve treatises by the same author, all bearing 
the same title of Mayukha, and treating of religious duties, 
rules of conduct, penance, expiation, &c. The whole of the 
Mayukhas are designated collectively the Bhagavat Bhaskara. 
The Vyavahara Mayukha, which is the sixth in the list, is 
devoted exclusively to law and justice, and is a general digest, 
or collection of texts, without much commentary, especially in 


1 Steele mentions another work bearing nearly the same title, but so dis¬ 
figured by his barbarous orthography as to bo uncertain. He calls it 
Wiftmhar Mitrode, and says it was composed by a Gaura Brahman of 
Bengal, 200 years since, and that it is of general notoriety. Summary of 
the Law and Custom of Hindoo Castes, p. 14. 

2 41 11 4to. Calcutta, 1815. 

3 fa <.f*rd It 4to. Calcutta., 

1883. 
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the latter chapters. Little or nothing’ is known of the author, 
Nilakantha, beyond that he was of a family of Deshast Brah¬ 
mans, and it is generally reported that his work was composed 
about a hundred and fifty years since. 

An edition of the text of the Vyavahara Mayiikha was 
published at Bombay in the year 1820, by order of the 
Government. 1 

Mr. Borradaile, late of the Bombay Civil Service, and a 
Judge of the Sudder Dewanny Adawlut, the author of the 
valuable Bombay Reports, has published a translation of the 
Vyavahara Mayukha, to which he has affixed annotations re¬ 
ferring’ to passages of other Avorks on Hindu laA\ r , and render¬ 
ing’ his version of peculiar utility to the student of the law of 
the Bombay side of India. 2 

The Smriti Kustubha, by Ananda Leva Ivasikar, a Koku- 
nust ChitpaAvani Brahman, Avas compiled by desire of Baj 
Bahadur, othenvise called Chandra Deva. It is one of tAvelve 
Avorks bearing the title of Kustubha, all of which are to be 
met with at Benares: it is known at Poonah, and treats of 
Aehara, Vyavahara, and Prayaschitta. 

The Hemadri, by Hemadri Bhatta Ivasikar, is a g’eneral 
Digest of some antiquity, containing twelve divisions, and is 
of authority on the Bombay side of India. 

The following works are mentioned by Steele as of autho¬ 
rity in the Maratha country. 

The Dyot, by Gaga Bhatta Ivasikar, a Deshast Brahman, 
Avas written about a century ag’o: it comprises twelve divi¬ 
sions, and treats of all subjects. 

The Pursuram Prutap was composed by order of Sabaji 
Pratap, Raja of the eastern Telinga country, about five hun¬ 
dred years ago. It is a general Digest. 


1 WLlUsRT U lio.Bom¬ 

bay, 1826. 

The Yyuvuhara Muyookhu, translated from the original by Harry 
Borradaile. 4to. Surat, 1827. 
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The Pritlu Chandrod is also a general Digest treating of 
Achara, Yyavahara, and Prayaschitta. 

The Yyavahara Sekar, by Nagojee Bhatta, a Deshast 
Brahman of Benares, is a work of general notoriety. 

The Sar Sangraha is a work treating of Prayaschitta Smarta, 
Yyavahara, &c.; but not fully. 

The Madana Batna, by Madana Singh, a Brahman of Hin¬ 
dustan, is a treatise on Achara, Yyavahara, and Prayaschitta, 
of notoriety. 

The Aehararka, by Sunkur Bliatta Kasikar, is a work on 
Achara and Yyavahara of general notoriety. 

The Sarasvati Yilasa, a general Digest, attributed to the 
King Prataparudra Deva, of the Kakateya family, but most 
likely compiled under his direction, is one of the chief autho¬ 
rities, after the Mitakshara, in the whole of the southern por¬ 
tion of India. It was the standard law-book of bis dominions, 
which comprehended the entire Andra country, and is still a 
book of great authority to the northward of the Pennar, where 
many customs exist, particularly regarding land tenures, which 
are derived from it; but it is even there, in some measure 
subordinate to the authority of the Mitakshara. 

The Smriti Chandrika, by Devanda Bliatta, and which has 
been supposed by Colebrooke, who mentions it in terms of 
great praise, to have been the basis upon which the Madhaviya 
was formed by Yidyaranyasvami, is a general and excellent 
treatise according to the doctrine of the Dravida school. This 
as well as the preceding work, is of high authority in the 
Andra country. 

A Tamil abridgment of the Smriti Chandrika was published 
at Madras in the year 1826. 1 

The Dharesvariya is mentioned by Ellis as a .general Digest, 
which, though written by an author supposed to have lived 


1 Au Abridgment, in the Tamil language, of the Smriti Chandrica, a 
trcjitiii0 r;u tl,e Municipal Law of the Hindus. By Madura Coudaswami 
Palaver. I<’ol. Madras, 1826. 





in the north of India, yet is received as an authority in the 
south. 

Several writers have composed treatises especially devoted 
to the Law of Adoption; of these the Dattaka Mlmansa of 
Nanda Pandita, the author of the Vaijayanti, and the Prati- 
takshara, already noticed, is the most esteemed. Sutherland 
in describing- this work, says: «■ The Dattaka Mlmansa, as its 
name denotes, is an argumentative: treatise, or disquisition, on 
the subject of adoption; and though, from the author’s extra¬ 
vagant affectation ot logic, the work is always tedious, and 
his arguments often weak and superfluous j and though the 
style is frequently obscure, and not unrarely inaccurate, it 
is on the whole, compiled with ability and minute attention 
to the subject, and seems not unworthy of the celebrity it has 
attained.” 1 

The Dattaka Chandrika, by Devanda Bhatta, the author of 
the Smriti Chandrika, is a concise treatise on Adoption of great 
authority, and is supposed to have been the basis of Nanda 
Pandita’s more elaborate work. 

An edition of the text of the Dattaka Mlmansa, and the 
Dattaka Chandrika appeared at Calcutta in 1817. 2 Another 
edition of the text of the Dattaka Mimansa was, I believe, pub¬ 
lished at bei ampore in 8vo., N. D., but I have never seen it. 3 

The Dattaka Mlmansa, and the Dattaka Chandrika, have 
been admii ably ti anslated by Sutherland; and the Synopsis 
of the Law of Adoption, which he has appended to his work, 
though succinct, is eminently useful. 4 A French translation 
of the Dattaka Chandrika, by M. Orianne, also appeared in 
the year 1844. 5 

1 Sutherland’s two Treatises on the Hindu Law of Adoption, Pref. p. ii. 

2 ^Tt^ftirrtrT cprrsE^f^fiT II 8vo. Calcutta, 1817. 

° Brunet, Manuel de Libraire. 

4 Th 0 Dattaka Mimansa and Dattaka Chandrika, two original treatises 
on the Hindu Law of Adoption, translated from the Sanscrit by J. 0. 
Sutherland. 4to. Calcutta, 1821. 

1 mile original des successions d’apres le droit■ llindou, suivi d’un autre 
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In addition to these treatises, Ellis mentions the Datta 
Mimansa by Vidvaranyasvami, the Datta Chandrika by Gan- 
o-adeva Vazhey, the Datta Dipaka by Vyasacharya, the Datta 
Kustabha by Nagoji Bhatta, and the Datta Bhashana by 
Krishna Misra, as general Digests of the Law of Adoption . 1 
He however gives no description of these works, and I do not 
find them spoken of by other writers on the subject. Sii 
Francis Macnaghten also speaks of a treatise on Adoption 
called the Dattaka Nirnaya, as the compilation of a celebrated 
Pandit of the name of Sri Nath a Bhatta . 2 

The Law of Adoption does not exhibit much conflict of 
doctrine between the several schools, although some differences 
of opinion may be observed amongst the individual writers. 
It must be remarked, however, as an important distinction, 
that although the Dattaka Mhnansa and Dattaka Chandrika 
are equally^respected all over India, yet where they differ, the 
doctrine of the latter is adhered to in Bengal, and by the 
southern Jurists j while the former is held to be the infallible 
o-uide in the provinces of IVIithila and Benares.' 

& Helayudha, who is supposed to have flourished more than 
seven hundred years since, is the author of the Nyaya Sar- 
vaswa, the Brahniana Sarvaswa, and the Pandita Sarvaswa, 
as well as of other tracts on the administration of justice and 


the duties of cast. 

Lakshmfdhara wrote a treatise on the administration of 
justice, and also a Digest entitled Kalpataru, which is often 
cited. 

Narasinha, son of Bamachandra, is the author of the Go- 
vindarnava and other law tracts. 


Traite sur V Adoption, le Dattaca-Chandrica de Devandha-Bhatta. Par G. 
Orianne. 8vo. Paris, 1844. 

1 Ellis, on the Law Books of the Hindus, pp. 21, 22. 

2 Considerations on the Hindoo Law as current in Bengal, Pref. p. 

3 Macnaghten, Principles and Precedents of Hindu Law, Vol. I. Pref. 
p. xviii. 
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J itendriya is often cited in the Mitakshara, and in the Di¬ 
gest of Jagannatha Terkapanchanana. 

Since the establishment of the British empire in India, three 
several Digests of the Hindu law have been composed by 
native authors. The first, the Vivadarnava Setu, was com¬ 
piled by order of Warren Hastings; the second, the Viva da 
Sararnava was written, at the request of Sir William J ones, 
by Servaru Trivedl, a Mitliila lawyer; and the third and most 
celebrated is the Vivada Bhangarnava of Jagannatha Terka¬ 
panchanana, which has become generally known by the trans¬ 
lation of the learned C'olebrooke. 

The first of these works was proposed as early as the 1 8th 
of March 1773, at the opening of the Court of Sudder 
Dewanny Adawlut of Bengal;* and in December in the same 
year it was reported to the President that the Digest was 
nearly completed in the Sanskrit language, and that a trans¬ 
lation was being made into Persian for the purpose of being 
again translated into English. Early in the following year 
Warren Hastings transmitted a specimen of the English 
version® to the Court of Directors; and in the same year Mr. 
Halhed published the entire work in English, under the title 
of “ A Code of Gentoo Laws.” 

The letter from Sir William Jones to the Supreme Council 
of Bengal, already quoted, at once describes and condemns 
this Code. a It consists,” says the learned Judge, u like the 
Roman Digest, of authentic texts, with the names of their 
several authors regularly prefixed to them, and explained 
where an explanation is requisite, in short notes, taken from 
Commentaries of high authority. It is, as far as it goes, a 
very excellent work ) but though it appears extremely diffuse 
on subjects rather curious than useful, and though the chapter 


1 Proceedings of the Governor and Council at Fort William respecting 
the Administration of Justice amongst the natives ol Bengal, p. 33. 
4 to. 1774. 

2 lb. p, 37 et sc<j. , 
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on Inheritance be copious and exact, yet the other important 
branch of jurisprudence, the Law of Contracts, is very suc¬ 
cinctly and superficially discussed, and bears an inconsiderable 
proportion to the rest of the work. But whatever may be the 
merit of the original, the translation of it has no authority, 
and is of no other use than to suggest inquiries on the many 
dark passages we find in it. Properly speaking, indeed, we 
cannot call it a translation; for though Mr. Hallied performed 
his part with fidelity, yet the Persian interpreter had supplied 
him only with a loose, injudicious epitome of the original 
Sanscrit, in which abstract many essential passages are omitted j 
though several notes of little consequence are interpolated, from 
a vain idea of elucidating' or improving' the text.” 1 

The letter from which the above extract is taken proposed 
to the Government the compilation of a new Digest, which was 
to be confined to the Laws of Contracts and Inheritances, and 
to be based upon the great work of Itaghunandana. The 
result of this proposition, which was gladly accepted by the 
Governor-General and the Members of Council, was the com¬ 
position of the Vivada Sararnava and the Vivada Bhangarnava. 
Sir W. Jones had himself undertaken a translation of these 
works, together with an introductory discourse, for which he 
had prepared “ a mass of extremely curious materials,” 2 when 
the hand of death arrested his labours. 

The Vivada Bhangarnava, by Jagamnitha Tarkapanclia- 
nana, 3 was, as above stated, compiled by its author at the sug¬ 
gestion of Sir W. Jones, and after his death was translated by 


1 Sir W. Jones’s Works, Yol. III. p. 76*. 4to. Loud. 1700. 

" See bis last Anniversary Discourse in the Asiatic Researches, Yol. VI. 
p. 168. 4th Edit. 

3 Jagannatha Tarkapanchiinana was living in the year 1815, at the ad¬ 
vanced age of 108 years, and resident at Tirveni, about thirty miles from 
Calcutta, where, surrounded by four generations of his descendants, in 
number nearly an hundred, he gave daily lectures to his pupils upon the 
principles of law and philosophy.—Harington’s Analysis of the Bengal 
Regulations, Vol. 1. p. 107, note. 2d Edit. 
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Oolebrooke.' Like t-lie Yivada Sararnava, it treats only of the 
Law of Contracts and Successions, omitting- altogether the Law 
of Evidence, the Rules of Pleading, the Rights of Landlord 
and Tenant, and other topics, which, to render a Digest more 
generally useful in those Courts where the English law does 
not prevail, might have been advantageously inserted. 

This Digest consists, like other works of the same nature, of 
texts selected from writers of authority, and a running com¬ 
mentary by Jagannatha, generally taken from former ones, 
and frequently containing frivolous disquisitions. The arrange¬ 
ment of the work renders its use inconvenient in the extreme; 
and it has been not inaptly characterised as u the best book 
for a counsel and the worst for a judge.” Colebrooke himself 
almost disclaims it. In the Preface to the translation of the 
treatises on Inheritance he says: a And, indeed, the author’s 
method of discussing together the discordant opinions main¬ 
tained by the lawyers of the several schools, without dis- 
tinguishing, in an intelligible manner, which of them is the 
received doctrine of each school, but, on the contrary, leaving* 
it uncertain whether an}* of the opinions stated by him do 
actually prevail, or which doctrine must now be considered in 
force, and which obsolete, renders his work of little utility to 
persons conversant with the law, and of still less service to 
those who are not versed in Indian jurisprudence, especially to 
the English reader, for whose use, through the medium of a 
translation, the work was particularly intended.” 1 2 

The doctrines maintained by Jagannatha are taken com¬ 
monly from the Bengal school, and sometimes originate with 
himself j in which latter case, of course, they are not to be 


1 A Digest of Hindu Law on Contracts and Successions, with a Com¬ 
mentary by Jagannatha Tercapanchanann. Translated from the original 
Sanscrit by H. T. Colebrooke. 4 Vols. Fol. Calcutta, 1797. 2d Edit. 3 
Vols. 8vo. London, 1801. 

2 Colebrooke’s two Treatises on the lliudu Law of Inheritance, Pref. 

P* “• . 
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considered as of paramount authority; but at the same time 
he ought not to be held responsible when his work is cited, as, 
it seems, was frequently done in former times by the southern 
Pandits, in opposition to the opinions maintained by the abler 
authors of the Mitakshara, the Smriti Chandrika, and the 
Madhaviya. Colebrooke’s regret, that the Pandits of the 
south of India had thus been furnished with means of adopting-, 
in their answers, whatever doctrine might happen to be in 
accordance with the bias they might have contracted, * 1 cannot 
be received as a condemnation of Jagannatlia’s work, but only 
of a venal practice of the law-officers of the southern Courts, 
which should have been discountenanced at the outset. Not¬ 
withstanding- the unfavourable opinion of the Y ivada Bhangar- 
narva pronounced by its learned translator, and although this 
opinion is certainly, in a great measure, justified by the work 
itself, there is no doubt but that it contains an immense mass 
of most valuable information, more especially on the Law of 
Contracts, and will be found eminently useful by those who 
will take the trouble of familiarising themselves with the 
author’s style and method of arrangement. 

In addition to these three general Digests may be mentioned 
the Vyavastharatnamala 2 by Sri Lakshmi Narayana Nyaya- 
lankara. It is a modern work, modelled after the European 
plan of a Catechism, written in the form of questions and 
answers, in the vernacular language of Bengal, with quotations 
in Sanskrit from books of established authority, adduced in 
support of the principles advanced. The work of Sri Lakshmi 
Narayana contains a succinct view of the law of inheritance 
according to the doctrines of Jimuta Vhhana contrasted with 
those of the Mitakshara, together with a short treatise on 
Adoption. This work was published at Calcutta in 1880, 8 


1 Colebrooke in Strange’s Hindu Law, Vo). II- p- 176. 2d edit. 

: See an account of this work in the Journal of the Itoyal Asiatic Society. 
Vol. I. p. 110. 


1830. 
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HINDU LAW. 


205 


I have now, I think, described, if not the whole of the 
Hindi! law-books extant, all those which treat of yyavahara, 
which are alone applicable to the Hindu law as administered in 
British India. It remains to recapitulate the names of such 
works as are usually referred to as final authorities in the dif¬ 
ferent schools, excluding' the text-hooks and mere explauatoi \ 
comments. They are as follows : 

1. - Gauriya, or Bengal school.—Dharma Batna. Daya 

Bhaga, and its Commentaries by Srikrishna Tarkalan- 
kara, and Srinatha Acliarya Chudamani. Daya Krama 
Sangraha. Smriti Tatwa. Daya Tatwa. Vivadar- 
nava Setu. Yivada Sararnava. Vivuda Bliangar- 
nava. 

2 . Mithila school.—Mitakshara. Yivada Batnakara. Yi¬ 

vada Cliintamani. Yyavahara Cliintamani. Dyaita. 
Parisislita* Yivada Chandra, bmritisara. Smriti fea- 
muchchaya. Madana Parijata. 

Benares school—Mitakshara. Yiramitrodaya. Madha- 
vxya. Yivada Tandava. Yirnaya Sindhu. 

4. Maharashtra school.—Mitakshara. Mayukha. Yir- 

naya Sindhu. Hemadri. Smriti Kustublia. Mad- 
haviya. 

5 . Dravida school.— 

(«) Dravida division.—Mitakshara. Madliaviya. Sa- 
rasvati Vilasa. V aradarajya. 

(I/) Karnataka division.—Mitakshara. Madliaviya. 
Sarasvati Yilasa. 

(c) Andra division.—Mitakshara. Madhaviya. Smriti 
Chandrika. Sarasvati Vilasa. 

In questions of Adoption the Dattaka Mimansa is preferred 
in Beno-al and in the south j the Dattaka Chandrika in Mithila 
and Benares. 

It must not be inferred that these are all the woiks cited by 
the lawyers of the several schools^ but that they are those 
quoted most frequently : nor^ again, must it l)e concluded that 
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they are all constantly referred to in the Law Courts. Borra- 
daile says, that on the Bombay side of India, three books alone 
were mentioned by the Sastris as authorities in his time; viz. 
Manu, the Mitakshara, and the Mayukha; 1 and Colebrooke 
states that in Benares the ordinary phraseology of references 
for law opinions of Pandits from the native Judges of Courts 
established there, previous to the institution of Adawluts super¬ 
intended by English Judg'es and Magistrates, required the 
Pandit, to whom the reference was addressed, “ to consult the 
Mitakshara,” and report the exposition of the law there found 
applicable to the case propounded. 2 

Lastly, it must be distinctly remembered, that no work of 
the Bengal school can be considered to be concurrent or inter¬ 
changeable with the writings which prevail in the other schools, 
or of any authority out of the limits within which the Bengali 
is the language of the people, with the exception, however, 
already noticed, regarding the Law of Adoption; and that, 
althouo-h the works above enumerated, which are not accordmo- 
to the Bengal school, are, for the most part, only quoted in 
those schools under which they are arranged, there seems to 
be no reason why such works might not be received as autho¬ 
rities indiscriminately in Mithila, Benares, and the Maratha 
and Dravida countries, but of course being of greater or less 
weight according to the custom of each country. 

Before I proceed to the description of the fourth class of 
works on Hindu law, which I have already alluded to, viz. 
those by European authors, I may mention two modern native 
compilations which cannot with propriety be ranged under any 
of the preceding heads. They are collections of opinions com¬ 
piled from the Daya Bhaga and other works, and seem to cor¬ 
respond with the books of Fat/vas, which form so considerable 
a portion of the Muhammadan legal literature: the authors of 


1 Borradaile’s Bombay Reports, Prof. p. iii. 

* Colebrooke in Strange’s Hindu Law, Vol. I. p. 317. 2d Edit. 
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these collections are Ramjeeyn Tarkalankara, and Lakshmi 
Narayana Nyayalankara. 1 I have never seen these compilations, 
but they are mentioned in a Letter from the Bengal Govern¬ 
ment to the Court of Directors, dated the 22nd of Feb. 1827, as 
being among the works encouraged or patronised by the 
Government. 2 * A compilation in Telugu from the Mitakshara 
and other works may also here be mentioned.® 

It must be acknowledged that the method pursued by the 
Hindu writers on jurisprudence is often very obscure, and 
always highly uncongenial to European taste; the student will 
therefore turn with pleasure to the elegant work of Sir Thomas 
Strange, the sound, though often too severe, criticism of Sir 
Francis Macnaghten, and the concise and explicit Principles of 
Hindu Law by his son. 

Sir Francis Macnaghten, who was the first writer of an 
original treatise on Hindu Law, was promoted to the Bench of 
the Supreme Court at Madras in May 1809, having previously 
acted as Advocate-General at Calcutta, where, it is said, he had 
little or no employment except in his official capacity : 4 he 
was afterwards, in July 1815, removed to the Supreme Court 
at Bengal. In the year 1824 he published his Considerations 
on the Hindu Law, 5 which he himself states he commenced 
and completed in that year. It is a valuable work, consisting 
of an enunciation of principles illustrated copiously by argu- 


1 Byabustha Sungruha: a Collection of Opinions compiled by Ramjeeyn 
Tarkaliinkar, from the thirty-six original books of Dayubhagu, &c.; with 
the authorities of Munoo, &c. Byabustha Sungruhu ; or, a Collection of 
Opinions compiled by Lukshmee Narryana Nyayalunkra, from the original 
books of Dayabhaga, &c.; with the authorities of Munoo, &c. 

2 Fourth Appendix to the Report from the Select Committee of the 
House of Commons in 1832, p. 04. 4to. Ldit. 

1 Yyavahara Hurpauum. A compilation of the Vijnanaswarcyum, 
Smritichendrika, and several other works on Hindu Law. Revised by 
Vuttyum Vasoodeva Para Bhrummah Saustrooloo. 8vo. Madras, 1851. 

4 Anglo-India, Vol. I. p. 204. 3 Yols. Svo. London, 1S38. 

5 Considerations on the Hindoo Law as it is current in Bengal. By Sir 
Francis Macnaghten. 4to. Serampore, 1824. 
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ments and decided cases, which are, in most instances, given 
in extenso: the last two chapters are translations from the 
Mitaksliara, and have been already mentioned. The Preface 
to the Considerations speaks in the most disparaging* terms 
of the Hindu Law, and yet, at the same time, advocates its 
preservation: it is to he regretted that the whole work is 
pervaded by a spirit of exaggerated self-estimation and unjust 
depreciation of every tiling* not consonant with the author’s 
professional prejudices. 

Sir Thomas Strange, who filled successively at Madras the 
offices of Recorder and first Chief Justice of the Supreme 
Court of Judicature, published the first edition of his ad¬ 
mirable work on Hindu Law in 1825, after several years 
spent in the collection of materials; and a second and revised 
edition appeared in 1830. 1 Sir Thomas Strange seems to 
have possessed most of the qualities which are requisite for an 
Indian Judge: bis disposition was mild, and his manners 
courteous: and although he had not attained any knowledge 
of the languages of India, he was imbued with a strong pre¬ 
dilection in favour of the natives, and spared no pains, and 
omitted no opportunity of gaining information on the subject 
of their laws and institutions. The amiability of his temper 
is peculiarly evinced by the manner in which he speaks 2 of 
Sir Francis Macnaghten’s severe remarks upon one of his 
judgments, 3 affording a marked contrast to the caustic and arro¬ 
gant style in which Sir Francis too frequently indulged. The 
excellent work of Sir Thomas Strange leaves little to desire, 
so far as regards the Hindu Law of the south of India ; whilst 
the clearness of arrangement, the aptness of the illustrations, 
and the elegance of its diction, well entitle it to a place by the 


1 Hindu Law, principally with reference to such portions of it as concern 
the Administration of Justice in India. By Sir Thomas Strange. 2 Yols. 
Svo. London, 1830. 

- Strange’s Hindu Law, Yol. II. Pref. p, viii. 2d edit. 

Considerations on the Hindoo Law, p. 18 Get seq. 
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side of the Commentaries of Blackstone. The cases which 
the learned author lias appended to his work, under the title 
of “ Responsa Prudentum,” are yen' valuable, and they are ren¬ 
dered still more so by the numerous notes and illustrations which 
are constantly added by Colebroolce, Sutherland, and Ellis. 

The Principles and Precedents of Hindu Law, 1 by Sir William 
Hay Macnaghten, merit the attentive study of all who desire 
to attain a knowledge of that law: the “ Principles” are clear, 
concise, and lucid in their order, and the cases given under the 
title of “ Precedents,” are of a most important nature. The 
latter are entitled to great weight, as having been selected, as 
we are told by the learned author himself, with the utmost 
care and attention. The whole work was composed, as 
appears from the Preface, after collecting all the information 
that could be procured from every quarter, and after a careful 
examination of all the original authorities, and of all the 
o]unions of the Pandits recorded in the Supreme Court at 
Calcutta for a series of years. In a late judgment delivered 
by the Judicial Committee of the Privy Council, Sir W. Mac- 
naghten’s work is mentioned as by far the most important 
authority amongst the Hindu law-books by European authors; 
and it is stated, on the information of Sir Edward Ryan, to be 
constantly referred to in the Supreme Court at Calcutta as all 
but decisive of any point of Hindu law contained in it; and 
that more respect would be paid to it by the Judges there, 
than to the opinions of the Pandits. 2 

Steele’s Summary of the Law of Cast, 3 printed by order of 
the Governor in Council of Bombay, is inconvenient of refe¬ 
rence, on account of its defective arrangement; but it contains 


1 Principles and Precedents of Hindu Law, by W. H. Macnaghten. 

2 Yols. 8vo. Calcutta, 1829. 

2 Rungama v. Atchama and others. 4 Moore s Indian Appeals, p. 101. 

3 Summary of the Law and Custom of Hindoo Castes within the 
Dekhun Provinces subject to the Presidency ot Bombay, chiefly affecting 
Civil Suits. By Arthur Steele, Pol. Bombay, 1827, 
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a mass of useful information, and may dpvays be consulted 
with advantag-e. He divides his work into three parts, Law, 
Casts, and Existing- Customs; the two latter divisions being- 
especially useful, as containing- a quantity of matter not to be 
met with elsewhere. The same remark applies to the two 
Appendices, one on the customs of particular Casts of Poona, 
the other on the customs of the Gosayins. Mr. Steele has 
prefaced his work by what is designated a List of Sanskrit 
Law-books; but it is encumbered with the titles of a number 
of works which are foreign to the subject, and the names of all 
are so disfigured by an uncouth rendering- of the Maratha 
pronunciation as to be scarcely intelligible. 

A treatise on the Hindu Law of Inheritance, Gift, &c., was 
published a few years since at Calcutta, by Mr. Eberlingbut, 
so far as I have been able to ascertain, no copy of it has as yet 
reached this country. 

Colebrooke’s treatise on Obligations and Contracts 1 2 3 * * scarcely 
comes within the class of works treating of Hindu law, inas¬ 
much as it relates to the subject of contracts generally - he 
has, however, illustrated the law of contract throughout by 
reference to the Hindu system; and the student will find 
much that is valuable regarding that system under those titles 
which Colebrooke has completed. Unfortunately the work was 
never finished, and the Preface, together with the preliminary 
and introductory matter, promised by the author in the first 
and only published part, never saw- the light. 

M. Gibelin published a work at Pondicherry, in 1846-47, 
which may be pointed out to the reader’s notice as exhibiting- a 
comparison between the civil law of the Hindus, the law's of 
Athens and Home, and the customs of the Germans. 8 M. Gibe- 


1 See the Calcutta Eeview, No. NIJ.I. 

2 A Treatise on Obligations and Contracts, By H. T. Colebrooke. 
Part I. (all published), 8\ r o. London, 1818. 

3 Etudes sur le droit civil des Hindous; reeherches de legislation com- 

paree sur les lois de Linde, lea lois d’Athcnes et de Home et les coutumes 

des Germains. Pur E. Gibelin. 2Tomes,8vo. Paris, 1846*47. 
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lin’s volumes, in tlieir comparative portion, are very interesting - ; 
but there is much irrelevant speculation, and they are disfigured 
by a number of fantastical etymologies, which are quite as 
extravagant as any tliat are to be found in the pages of Bryant, 
Vallancey, or Alexander Murray. 

An excellent manual of Hindu Law from the pen of Mr. 
T. L. Strange, son of the accomplished Sir Thomas, and a 
Judge of the Sudder Adawlut, was published at Madras m 
1856. 1 It is expressly written with the view of presenting the 
results of Sir Thomas’ labours in a cheap and compendious 
form, together with such additional materials as the working 
of the Courts since his time have furnished. Mr. Strange has 
executed his task with great ability, and the reader will find 
in a book of but 75 pages, a satisfactory summary of the 
Hindu Law, as applied in our Courts in India. The 13th 
Chapter contaius some curious and interesting particulars 
relating to the Malabar Law. 

The last mentioned treatise completes the list of works relat¬ 
ing to the Hindu law' by Europeans. It'is to be regretted that 
they are so few in number; but when taken in conjunction with 
the translations from the original works, they are sufficient to 
enable the student to acquire a very considerable knowledge of 
the Hindu system of jurisprudence. 


(2) Tjie Muhammadan Law. 
(a) On the Sources of the Law . 


The Muhammadan law, like that of the Hindus, is profess¬ 
edly founded upon revelation; and the Kuran, though vari¬ 
ously interpreted, is regarded by the Musulmans of every 
denomination, as the fountain-head and first authority of all 
law, religious, civil, and criminal. 
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Whenever the Kuran was not found applicable to any par¬ 
ticular case, which soon happened as the social relations and 
wants of the Arabs became more extended, recourse was had 
to the Sunnah (precept and example), or Hadis (sayings, tra¬ 
dition), that is, the oral law, which was, and is at the present 
day, held to be only second in authority to the Kuran itself. 
Tims the Kuran and the Sunnah stand in the same relation to 
each other, as the Mikrah and Mislmah of the Jews: and it 
may be remarked, that the words in both the Arabic and He¬ 
brew languages are derived from similar roots, and have the 
same significations. 

The Sunnah or Hadis, 1 the second authority of Muhamma¬ 
dan law, comprises the actual precepts, actions, and sayings 
of the Prophet himself, preserved by tradition, and handed 
down by authorised persons. 

It may here be remarked, that the word “ tradition ” must 
in no wise be taken in the sense in which we are accustomed 
to use it; the traditions being records of facts, many of them 
it is true merely orally preserved, but preserved with the 
greatest care and circumspection; and many of them having 
been actually written down even during* the lifetime of Mu¬ 
hammad, and soon after his death, but the writings destroyed 


1 The word Sunnah is used generally, to signify all the traditions both of 
the sayings and doings of the Prophet, and the, term Hadis is employed in the 
same comprehensive sense. M. De Shine says, “ The distinction between the 
Jladith (sayings), and the Sunan (doings), is not attended to by doctors of 
the Moslim law : both are equally authoritative.” See ^UcSl ci-'Liy 
Ibn Khallikan’s Biographical Dictionary, translated by the Baron 
M'Guckin de Shine, Vol. I. Introduction, p. xviii. note. 3 Yols. 4to. 
London, printed for the Oriental Translation Fund in 1842 — 45. M. De 
Shine’s translation is a most valuable work to those who wisli to 'gain a 
knowledge of the legal literature of the Muhammadans, as he has added to 
the text numerous learned notes, replete with curious and interesting 
in formation relating to the Muhammadan law and lawyers. It is to this 
translation that all the references to Ibn Khallikan, made in the notes to 
1 he following pages, must be understood to apply. 
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when the writers had committed their contents to memory. 
The learned and indefatigable Dr. Sprenger, late Principal 
of the Calcutta Madrasah, was the first to point out this dis¬ 
tinction between “ traditions,” as we understand the word, 
and the u Muhammadan traditions;” 1 2 a distinction which is 
all-important, since the latter form an immense mass of con¬ 
temporary record relating to the life, precepts, and actions of 
Muhammad, more voluminous and more authentic than is to 
be found in the literature of any other nation, applicable to 
any particular period. The precepts and traditions are divided 
into two classes, viz. the Kads (hoi}'), which are supposed to 
have been directly communicated to Muhammad by the angel 
Gabriel; and the JNabawx (prophetic), or those which are from 
the Prophet’s own mouth, and are not considered as inspired; 3 
both these, however, have the force of law, and, with the 
Ivuran, constituted the whole body of the law at the time of 
Muhammad’s death. “I leave with you/’ said the Prophet, 
“ two thing’s, which, so long’ as you adhere thereto, will pre¬ 
serve you from error: these are, the Book of God, and my 
practice.” 

In addition to the Ivuran and the Sunnah or Hadis, there 
are two other great sources of Muhammadan law, viz. the 
IjnnV (concurrence), and the Iviyas (ratiocination). 

The Ijma’ is composed of the decisions of the Companions 
of Muhammad (Sahabah), the disciples of the Companions 


1 Sprenger’s Life of Mohammad, Vol. I, Allahabad, 8vo. 1851, p. 07 et 
scq. Sprenger, Oil the origin and progress of writing down historical facts 
among the Musulmans: see the Journal of the Asiatic Society of Bengal, 
Vol. XXV. p. 304. Dr. Sprenger is now engaged in preparing n revised 
edition of the first volume of his Life of Muhammad, and the continuation 
of his work. 

2 Other less important divisions and sub-divisions of the Sunnah have been 
made, classing them according to their respective value and authenticity, or 
the time in which they were first known or collected. See Harington's 
Analysis, Yol. I. p. 225, note, 2nd. edit. Journal Asiatique, 4 n,c Serie, 
Tome xv. p. 185, note. 
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(T&biTm), and the pupils of the disciples: these decisions are 
said to have been unanimous, and are next in authority to the 
Kuran and the Sunnah. 

Both the Sunnah and the Ijma’ were originally preserved 
by tradition, and were transmitted through successive genera¬ 
tions by learned men, who made the study of the Kuran and 
the traditions, and their memorial preservation, an especial 
object. These learned men were called Hafiz (preserver ); 1 
and in communicating their narratives to their disciples, they 
invariably mentioned, as a kind of preface, the series of persons 
through whom they had successively passed before they came 
into their possession: this preface is called the Isntid (sup¬ 
port), and according to the credibility attached to the narra¬ 
tors whose names are enumerated as the Isnads, depends the 
authenticity and authority of the tradition related; some sects 
absolutely rejecting traditions which are received as authorita¬ 
tive by others. The Isnads were retained in the books after 
the Sunnah and the Ijma’ had become reduced to writing, 
and collected together in the works which will presently he 
noticed. 

The Kiyas, which is the fourth source of the Muhammadan 
law, consists of analogical deductions derived from a com¬ 
parison of the Kuran, the Sunnah, and the Ijnia’, when these 
do not apply either collectively or individually to any par¬ 
ticular case. This exercise of private judgment is allowed, 
with a greater or less extension of limit, by the different 
Muhammadan sects; some, however, refusing its authority 
altogether. 

Since it appears, then, that although the sources of the law 
are the same throughout the Muhammadan world, there is a 
variety in the manner of their reception, and in the laws 


1 The appellation of Haiiz is given to any one who knows the Kuran by 
heart; but it is more particularly used by the Sunni writers to designate 
those who have committed to memory the sis great collections of traditions, 
and who can cite the Isnads with discrimination. 
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derived from them, it becomes necessary to describe shortly the 
principal sects, and to state the chief points of difference in 
their opinions as to the sources ot the law. 

(b) On (he 'Principal Muhammadan Sects , and their Legal Doctrines. 

The dissensions which arose on the death of the Prophet, 
with regard to the succession to the Khilafat, were revived 
with renewed fury when, on the murder of’Usman, the noble 
and unfortunate ’All succeeded to the dignity of Amir al- 
Muininm; and they eventually caused the division of Islam 
into two great parties or sects, called respectively the 
Sunnis, and the Shi’alis , 1 who differ materially in the inter¬ 
pretation of the Kuran, and in admitting or rejecting various 
portions of the oral law. The hatred entertained between 
these rival sects has been the cause of constant relig-ious Avars 
and persecutions scarcely to be surpassed in the history of 
any nation or creed, and still separates the follow er?' of 
Muhammad into two classes, by a barrier more insurmount¬ 
able than that which divides the Roman Catholic from the 
Protestant. 

The Sunnis, w ho assume to themselves the appellation of 
orthodox, uphold the succession of the Khalffahs Abu Bakr, 
’Umar, and ’Usman, and deny the right of supremacy, either 
spiritual or temporal, to the posterity of ’AH. They are 
divided into an infinity of sects; but of these it will be suffi¬ 
cient in this place to notice the four principal only, which 
ao-ree one with another in matters of faith, but differ slightly 
in the form of prayer, and more especially with regard to the 
exercise of the Kivas, and the legal interpretation of the 
Kuran w here the latter relates to property. 


1 The word Shi'ah, which signifies sectaries, or adherents in general, was 
used to designate the followers of ’AH as early as the 4th century ot the 
Hijrah. Reland, De Relig. Mobatnm. p. 37. 

- For a fuller account of the various Sunni sects, see Maracci, Prodro- 
mus, Pars III. p. 72 et seq.; Pococke, Specimen Historic Arab uni. 
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These four principal sects, which are called after their 
founders, originated with certain eminent Mujtahid Imams, 
named respectively Abu Hanifah, Malik Ben Anas, Muham- 
med ash-Shafi’f, and Ahmad Ben Hanbal. Two other Imams 
Avere also the founders of Sunni sects j these were Abu, Abd 
Allah Sufyan as-Sauri, * 1 2 and Abu Dawud Sulaiman az-Zahii i, 
but they had but few followers ; and a seventh sect, w hich had 
for its chief the celebrated historian At-Tabarf,® did not long- 
survive the death ot its author. 

Abu Hanifah Nu’man Ben Sabit al-Kufi, the founder of 
the first of the four chief sects ot Sunnis, and the principal 


pp. 17 etseq., and 212 et seq.; and Sale, Koran, Preliminary Discourse, 
sect. 8. The most celebrated work which treats of this subject is the 
Kifcb al-Milal wa an-Nihal, by Abu al-Path Muhammad ash-Shaliras- 
tani, who died in A.H. 548 (A.D. 1153). The original test of Ash-Shah, 
rastani, lias been edited by the ltev. Canon Cureton, and was printed for 
the Society for the Publication of Oriental Texts in 1842—1846. It is 
entitled, JU1 Book of lteligious and Philosophical Sects. 

A translation of this work has also since appeared by Dr. Ilaarbrucker, 
the title of which is, Abu-l-Fath Muhammad asch-Schahrastani’s Keligi- 
onspartheieu imd Philosopbenschulen. 8vo. Halle, 1850. 

1 As-Sauri was born at Kufali in A.II. 95 (A.D. 713), and died at 
Basrah, where be had concealed himself in order to avoid accepting the 
office of Kazi, in A.H. 161 (A.D. 777).—Ibn Khali. Yol. II. p. 577; An- 
Kawawi, p. T A1 

2 Az-Z&hiri was so called because he founded his system of jurisprudence 
on the exterior , or literal meaning of the Kuran and the traditions, re¬ 
jecting the Kiyas. He was born at Kdfali in A.H. 202 (A.D. 817), and 
died at Baghdad in A.H. 270 (A.D. 883). He was a great partisan of 

Ash-ShafTi.—Ibn Khali. Yol. I. p. 501. And see The 

BiograpMdal Dictionary of Illustrious Men, by Abu Zakariya Yabva el- 
Nawawi, edited by Dr. Wustenfeld, p. rTI. 8vo. Gottingen, printed for 
the Society for the Publication of Oriental Texts, 1842—1847. All 
the references to An-Nawawi’s work in the following pages apply to this 
edition. 

ri Abu .Ta’far Muhammad Ben Jarir at-Tabarl was born at Amul in 
Tabaristau iu A.II. 224 (A.D. 838), and died at Baghdad in A.H. 310 
(A.D. 022).—Ibn Khali. Vo). II. p. 597; An Nuwawi, p. 
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of tlie Mujtahid Imams who looked to the Iviyas as a main 
authority upon which to base decisions, was born at Kufah in 
A.H. 80 (A.D. 699), at which time four, or as some authors 
say, six of the Companions of the Prophet, were still living-. 
Abu Hanifah died in prison at Baghdad in A.H. 150 
(A.D. 7G7), 1 having- been placed in confinement by the Khall- 
fah Al-Mansur, on account of liis having refused to accept of 
the office of Kazl, from a consciousness of his own inefficiency; 
a refinement of modesty of which the Arabian lawyers may 
well be proud, since it is doubtful whether the biography of 
the jurisconsults of all nations and ages would present another 
instance of the same self-denial and suffering from similar 
motives. Unluckily, however, for Abu Hanlfah’s character, 
his consistency does not seem to have equalled his conscien¬ 
tious sell-depreciation; for we find that he was originally a 
strong partisan of the house of ’AM; and it is even hinted that 
the cause of his subsequent change of opinion was to be traced 
to interested motives. The doctrine of Abu Hanifah, at first, 
prevailed chiefly in ’Irak ; but afterwards became spread over 
Assyria, Africa, and Mawara an-INhhar. It is at present 
very generally received throughout Turkey and 1 alary, and, 
tog-ether with that of his two disciples, Abu ^ usul and 
Muhammad, is the chief) and with but rare exceptions, the 
only authority which governs the Sunni law in India. 

Abu ’Abd Allah Malik Ben Anas, the founder of the second 
Sunni sect, was born at Madlnah in A.H. 95 (A.D. 716), and 
died at the same place in A.H. 179 (A.D. 795). From the 
circumstance of his birth and death occurring at that city, he 
is sometimes called the Imam l)ar al-Tlijrah. dalik in his 
youth, had the advantage of the society of Sihl Ben Sa’d, 
almost the sole surviving Companion *ot the j rophet, and it 
is supposed that from him he derived his extreme veneration 
for the traditions. He was also intimate with Abu Hanifah, 
but he never imbibed that doctor’s excessive partiality for the 


1 Au-N:nvii\vi, p. T ", A 
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Kiyas. 1 The tenets of Malik Ben Anas are principally 
respected in Algeria, Tunis, Tripoli, Senegal, and almost the 
whole of Africa: they are not known to prevail in any por¬ 
tion of India. 2 

Abu Abd Allah Muhammad Ben Idris asli-Shafi’i was 
born at ’Askalan in A.H. 150 (A.D. 767), and eventually 
became the founder of the third of the chief Sunni sects. Ash- 
Shafi’i had the distinguished honour of belonging to the same 
stock as the Prophet himself, being descended from Abd al- 
Mutallib, the son of Abd Manat, the ancestor of Muhammad. 
For this reason he is known by the surname of Al-Kuraishi 
al-Mutallibi. In his youth he was a pupil of Malik Ben 
Anas: he died at Cairo in A.H. 204 (A.D. 819). 3 Ash- 
ShafiTs doctrine has a limited range amongst the Muhamma¬ 
dan inhabitants of the sea-coast of the peninsula of India; 4 
but the chief seats of its authority are Egypt and Arabia. 
It is also said to be in some repute amongst the Malays and 
the Musulmans of the Eastern Archipelago. His followers 
were at one time very numerous in Khurasan; but at present 
liis opinions are rarely quoted, either in Persia or India. 

Abu Abd Allah Ahmad asli-Shaibani al-Marwazi, gene¬ 
rally known by the name of Ibn Hanbal, the founder of the 
fourth Sunni sect, was born at Baghdad in A.H. 164 (A.D. 
780), and died in A.H. 241 (A.D. 855). This learned doctor, 
who was a pupil of Ash-Sliafi’i, strenuously upheld the opinion 
that the Kuran was uncreated, and that it had existed from 
all eternity. Since, however, it happened unfortunately that 


1 Ibn Khali. Yol. II. p. 545. 

2 Herklots, Qanoon-e-Islam, 8vo. London, 1832, p. 244, note. 

3 Ibn Khali. Vol. II. p. 5G9. An-Nawawi, p- 

* Colonel Vans Kennedy says, “ His doctrine is also followed by the 
descendants of the Arabs, the Mapillas of Malabar, which renders a refer¬ 
ence to his peculiar opinions frequently necessary at Bombay.”—Journal 
of the Koval Asiatic Society, Vol. II. p. 81. Herklots says they are met 
with principally at Nagore, near Is egapatara, on the Coromandel coast.— 
Qanoon-e-Islam, p. 244, note. 
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the Khalifah Al-Mu’tasim maintained the contrary doctrine, 
Ibn Hanbal was greatly persecuted for liis persistent opposi¬ 
tion to that monarch’s favourite belief. It is related in history 
that no fewer than 800,000 men and 00,000 women were 
present at this doctor’s funeral; and that 20,000 Christians, 
Jew's, and Magians became Muhammadans on the daj r of bis 
death. 1 Whatever degree of credit may be attached to this 
extraordinary statement, its mere existence sufficiently attests 
the astonishing reputation which Ibn Hanbal had acquired 
during his lifetime, and the veneration in which he was held 
after his death. Persecution, however, soon thinned the ranks 
of his followers; and though at one time they were very 
numerous, the Hanbalis are now seldom to be met with out 
of the confines of Arabia. 

Of these four chief sects of the Sunnis, the followers of 
Malik and Ibn Hanbal may be considered as the most rigid ; 
whilst those of Ash-Shafi’i may be characterised as holding 
doctrines most conformable to the spirit of Islam, and the 
sectaries of Abu Hanifah, as maintaining the mildest and 
most philosophical tenets of all. 2 

The second great Muhammadan sect, the Shi’ahs, uphold 
the supremacy of ’Ali Ben Abi Talib, the second convert to 
Islam, the cousin and son-in-law^ of Muhammad, and one of 
the ablest and bravest of all the Arabian chieftains. ‘The 
Shi’ahs assert that ’Ali was the only lawful successor of the 
Prophet, and that both the Imaniat and Khilafat, that is, the '* 
supreme spiritual and temporal authority, devolved of right 
upon him and his posterity, notwithstanding that they w ere 
actually and unjustly ousted by the Khalifahs of the Beni 
Umayyah and Beni ’Abbas. The Shi’ahs are divided into five 
principal sects, 3 which differ in points of faith and religious 


1 Ibn Ivhall. Vol. I. p. 44 ; An-Xawawi, p. 

2 1 bn Khali. Yol. I. Introduction, p. xxvi. 

° Von Hammer only allows tour principal sects. — Geschichte der Assas- 
sinen, p. 25. I follow Ash-ShahrastaiiL 
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doctrine ; and these again are subdivided into many distinct 
classes : the Shf’ah sects, however, with a few trifling excep¬ 
tions, never held any variety of opinion in matters ol law. 1 

The Shf’ah doctrines were adopted by the Persians at the 
foundation of the Safavi dynasty in A.TI. 905 (A.D. 1499), 
and from that period until the present time, have prevailed as 
the national religion and law of Persia, notwithstanding* the 
violent efforts to substitute the Sunni creed made by the 
Afghan usurper Asliraf, and the g’reat Nadir Shall. There 
are, also, numerous Shi’ahs in India, though but few when 
compared with the Sunnis; and a small number are to be found 
in the eastern portion of Arabia. During* the Muhammadan 
period of Indian history, the Slifahs were chiefly confined to 

1 Some account of the tenets of the Shi’ahs will be found in the following 
works:— ^ jU!\ \’A et seq.; Haarbriicker’s Schnhras- 

tani, p. 164 et seq.; Pococke, Specimen Historic Arabura, pp. 33 and 257; 
Maracci, Prodromus, p. 80 ; Sale, Koran, Preliminary Discourse, sect. 8; 
Yon Hammer, Geschiehte der Assassinen, p. 25 et seq.; Malcolm, History 
of Persia, Yol. II. p. 316 et seq . In order, however, to obtain an accurate 
knowledge on the subject, the Shiah authorities must be consulted. 
Amongst these, the Hakk al-Yakin, by Muhammad Bakir Ben Muhammad 
Takl, who dedicated his work to Shah Sultan Husain Safavi, is deservedly 
one of the most celebrated. It contains a body of the theology of the 
Shi’ahs, and quotes and refutes the arguments opposed to the opinions 
advanced, illustrating the whole with evidences of the truth of the Shi’ah 
doctrines, and with numerous traditions. There is also a very interesting 
little work by Abu al-Fatiih Bazi Makki, entitled the Risalat-i, or Kitab-i 
Hasaniyah, which has a great reputation amongst the Shi’ahs, particularly 
in Persia. It consists of an imaginary disputation between a Shi’ah slave- 
girl and a learned Sunni jurisconsult, on the merits of their respective 
doctrines, in which, as a matter of course, the girl utterly discomfits her 
opponent. The argument is very ingeniously managed, and the treatise, 
taken altogether, furnishes a good and concise exposition of the tenets of 
the Shi’ahs, and the texts on which their belief is founded. The Risalat-i 
Hasaniyah was translated from the Arabic into Persian, by Ibrahim 
Astarabadi, in A.II. 958 (A.D. 1551). Both of these works have been 

printed in Persia, with great accuracy and elegance. fol. 

Tehran, A.II. 1239 (A.D. 1S23), J*. fol. Tehran, A.H. 

1211 (A.D. 1825). 
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the kingdoms of Bijapur and Golconda , 1 2 their sect never hav¬ 
ing been suffered to make any progress in Hindustan/ where 
the religion of the state was according to the tenets of the 
Sunnis. Since the British rule, however, those who profess 
the Slu’ah faith are uo longer persecuted, or forced to conceal 
their opinions; and although the majority of the Musulmans 
in India still adhere to the doctrines of Abu Hanifah, the 
Shfali is allowed to celebrate unmolested the tenth of Muhar- 
ram, and to mourn the untimely fate of the virtuous Husain, 
and the martyrs of the plain of Karbala. 

These are the principal sects of the Muhammadans who 
differ in opinion with regard to legal doctrine. I have already 
stated that the Kuran is universal in its authority; but this 
must be understood with the reservation that such authority 
depends upon its interpretation, and that the latter differs 
according to the views of the principal commentators of the 
various sects, the SM’ahs more especially rendering the mean¬ 
ing of many texts in a manner totally opposed to their accep¬ 
tation by the sects of the Sunnis. 

The traditions and the Ijma’ are, in like manner, looked upon 
by all Musulmans as authoritative in the second degree 5 but, 
as I have mentioned above, their value varies, and depends 
upon their Isnads. Many writers on the religion and laws of 
the Muhammadans have asserted that the Shfahs reject en¬ 
tirely the authority of tradition. Nothing, however, can be 
more erroneous than this assertion, since all Shfahs admit the 
legality of the Sunnah, when verified by any of the Twelve 
Imams ; 3 and all equally venerate the precepts and examples, 

1 Chardin, Tome IX. p. 27 ; Bernier, Tome I. p. 285. 

2 Elphinstone, History of India, Vol. II. p. 201. 2nd edit. 

3 ’All, and his immediate posterity, are called the Twelve Imams by the 
Shfahs, and the title thus employed must not be confounded with its indis¬ 
criminate use by the Sunni sects, who applied it to a large number of 
eminent doctors. The Shfahs consider the title of Imam as a sacred appel¬ 
lation, and restrict it entirely to ’All and his descendants; bolding that the 
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both of the Prophet and the Twelve Imams themselves, and 
the traditions that have been handed down by the friends and 
and partisans of ’All, * 1 rejecting- only such portions of the Sun- 
nah as are derived from persons contaminated by crime or dis¬ 
obedience to God. In the latter class they range all the tra¬ 
ditions recorded on the authority of the first three Khalifahs, 
and of such of the Companions, the Tabi’un, and their disciples, 
as were not included amongst the supporters of All Ben Abl 
Talib. The error with regard to the Shl’ah doctrine in matters 
of tradition seems to have arisen from the fact, that our know¬ 
ledge of their tenets has been almost entirely taken from Sunni 
sources, in which the word Sunnah is used to signify exclu¬ 
sively the traditions of the Sunnis; and also that the Shfahs 
themselves almost invariably employ that word when speaking 
of the Sunni traditions, calling their own Hadis, and even 
referring to the Sunnis as the Ahl-i Sunnah (people of the 
Sunnah), in contradistinction to themselves, whom they gene¬ 
rally call the Ahl-i Bait (people of the house of the Prophet). 
When, therefore, it is asserted that the Slu’alis reject the 
authority of tradition, it must only be understood to mean that 
they pay no regard to the Sunnah recorded by the enemies of 
All: they of course repudiate the doctrines of the founders of 
the principal Sunni sects, holding their names even in abhor¬ 
rence. 2 What has been said with regard to the traditions as 
received by the Shfahs, applies equally to the Ijma’, the 


office of Imam is not a matter depending upon the choice of the people, but 
a fundamental article of religion. The names of the Twelve Imams are, 
’Ali Ben Abl Talib al-Murtaza, Hasan Ben ’AH al-Mujtabn, Husain Ben 
’AH ash-Shahid, ’AH Ben Husain Zain al-’ Abidin as-Sajjiid, Muhammad 
al-Bakir, Ja’far as-Sndik, Musa al- Kasim, ’AH ar-Riza, Muhammad al-Jawed, 
’All al-lladi, Hasan al-’Askarl, and Muhammad Abu al-Kasim al-Mahdi. 
The last of these is supposed to be concealed, and not dead; and it is be¬ 
lieved by the Shfahs that he will re-appear at the last day; whilst, in the 
mean time, it is unlawful and impious to give the title of Imam to any other. 

1 These are enumerated in the third and fourth books of the Majalis al- 
Muminin, a work to which I shall shortly recur. 

- Malcolm, History of Persia, Vol. J. p. 33S. 
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authority of which depends upon the source from whence it is 
derived. 

Thes Kiv-as, as I have mentioned in a former page, is vari¬ 
ously received by the different sects. It seems pretty clear, 
from a tradition recorded in the Mishkat al-Masabih,' that the 
exercise of private judgment was acknowledged and authorised 
by the Prophet himself. In the first, second, and third cen¬ 
turies of the Hijrah, the principal jurisconsults appear to have 
founded their practice upon that of their predecessors ; but 
some, venturing to rely upon analogical deduction from the 
first three sources of the law, were called Mujtahids, because 
they employed the utmost efforts of their minds to attain the 
right solution of such questions of law as were submitted to 
their judgment.® 

Amongst the Sunni sects, Mujtahids are classed under three 
principal divisions, according to the degree of Ijtihad which 
they may have attained. The word Ijtihad signifies, in its 
most common acceptation, the striving to accomplish a thing, 
the making a great effort • but in speaking of a law-doctor, it 
denotes the bringing into operation the whole capacity of form¬ 
ing 1 2 a private judgment relative to a leg’al proposition. 3 

lhe chief degree of Ijtihad conferred on its possessor a total 
independence in legislative matters, and he became, as it were, 
a connecting link between the law and his own disciples, who 
had no right to question his exposition of the Kuran, the Sun- 
nail, and the Ijma, e\en when apparently at variance with 


1 Misclmt ul Masabih, translated by Capt. Matthews, Vol. II. p. 222. 

2 For the exact meaning of the word Mujtahid see Silvestre de Sacv’s 
Chrestomathie Arabe, Tome I. p. 169 ct seq .; the works there quoted; and 
Ilarington’s Analysis, Yol. I. p. 233 (2d edit.) M. De Slane gives the best 
and most concise definition; viz. “ The term Mujtahid is employed in Muslim 
divinity to denote a doctor who exerts all his capacity for the purpose of 

forming a right opinion upon a legal question.”—Tbn Khali. Vol I n 
201, note. ' * 

Ibis definition is quoted from the Kitab Taarifat, by Silvestre DeS icv 
in his Chrestomathie Arabe, Tome I. p. 162. 






those elements or sources of jurisprudence. The Mujtahids of 
this first class were very frequent in the three first centuries ot 
the Hijrah; but in later times the doctrines of the law becom¬ 
ing more fixed, the exercise of private judgment, to an un¬ 
limited extent, soon ceased to be recognized. Some later 
doctors, At-Tabarl and As-Suyuti for instance, claimed the 
right, but it was refused to them by public opinion. Hie 
Mujtahids of the first class, who lived in the first century of 
the Hijrah, are esteemed of higher authority than those who 
flourished in the second and third. 

Those Mujtahids, who had arrived at the second degree of 
Ijtihad, possessed the authority of resolving questions not 
provided for by the authors of the chief sects, and were the 
immediate disciples of the acknowledged Mujtahids of the first 
class, who, in some instances, allowed their pupils to follow and 
teach opinions contrary to tlieir own doctrines, and occasionally 
even adopted their views. 

Those who had attained the third degTee of Ijtihad "were 
empowered to pronounce, of their own proper authority , sen¬ 
tences in all cases not provided for by the founders of the sects 
or their disciples. Then- sentences were, however, to be de¬ 
rived from a comparison of the Kuran, the Sunnah, and the 
jjma’, taken conjointly with the opinions of the Mujtahids of 
the first and second classes; and they were not authorised to 
controvert their published doctrines, either respecting the ele¬ 
ments of the laws, or the principles derived therefrom. Muj¬ 
tahids of the third class were required to possess a perfect 
knowledge of all the branches of jurisprudence, according to 
the doctrines of all the schools ; and the class comprises a large 
number of doctors, of greater or less celebrity, some of whom 
were raised to the rank during* their lifetime, but the gieutti 
portion subsequently to their decease. 


1 Ibu Khali. Vol. 1. p. 201, note; Journal Asiatique, 4 rac Sorio, Tome 
XV. p. 183. 








As a title, the term Mujtahid has long 1 since fallen into dis¬ 
use amongst the Sunnis. 1 

Ibn Khaldun says, speaking of the exercise of the Iviyas, 
as allowed by the chief Sunni sects—“ The science of jurispru¬ 
dence forms two systems, that of the followers of private 
judgment and analogy (Ahl ar-Rui wa al-Kiyas), who w r ere 
natives of ’Irak, and that of the followers of tradition, who 
were natives of Hijaz. As the people of ’Irak possessed but 
few traditions, they had recourse to analogical deductions, and 
attained great proficiency therein, for which reason they were 
called 1 the followers of private judgment ’: the Imam Abu 
Hanifah, who was their chief, and had acquired a perfect 
knowledge of this system, taught it to his disciples. The 
people of Hijaz had for Imam, Malik Ben Anas, and then 
Ash-Shafi’i. Some time after, a portion of learned men dis¬ 
approved of analogical deductions, and rejected that mode of 
proceeding: these were the Zahirites (followers of Abu Dawud 
Sulaiman), and they laid it down as a principle, that all points 
of law' should be taken from the Nusus (text of the Ivuran and 
traditions), and the lima’ (universal accord of the ancient 
Imams).” 2 

The respective weight allowed to the Iviyas by Malik, 
Asb-Sluifi’l, and Ibn Ilanbal, is not easily to be ascertain 'd, 
nor is it important in the present view of the question : their 
disciples were, however, termed “the followers of tradition” 
(Ahl as-Sunnat), in contradistinction to those of Abu Hanifah ; 
and Abu al-Faraj says that these three doctors seldom re¬ 
sorted to analogical argument, whether manifest or recondite, 
when they could apply either a positive rule or a tradition. He 
adds that Abu Dawud Sulaiman rejected the exercise of 
reason altogether. 3 


1 Ibn Khali. Vol. I. Introduction, p, xxvi. note. 

2 Quoted in the Introduction to M. D© Slane’s Ibn Khallkaii, Vol. I. 
p. xxvi. note. 

3 Quoted in Pocoeke, Specimen Historic Arab urn, p. 2G. 
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Of all the Sunni sectarians, those who adhere to the doc¬ 
trines taught by Abu Hanlfah, as being- the most numerous 
in India., claim our almost, undivided attention. That juris¬ 
consult himself, according- to Abu al-Faraj, was so much 
inclined to the exercise of reason, that he frequently preferred 
it, in manifest cases, to traditions of sing-le authority; 1 and his 
disciples in India have constantly upheld the exercise of the 
Iliyas in an extended form, as is sufficiently notorious, and 
amply proved by certain passages relating to the guidance of 
Magistrates quoted in the Fatawa al-’Alamglrl. The first 
passag-e alluded is from the Muhit of Bazl ad-Dln iS T lslia- 
piirl, and is as follows:—“ If the concurrent opinion of the 
companions be not found in any case which their contempo¬ 
raries may have agreed upon, the Kazl must be guided by the 
latter. Should there be a difference of opinion between the 
contemporaries, let the Kazl compare their arguments, and 
adopt the judgment he deems preferable. If, however, none 
of the authorities referred to be forthcoming-, and the Kazl be 
a person capable of disquisition (Ijtihad), he may consider in 
his own mind what is consonant to the principles: of right and 
justice, and, applying the result with a pure intention to the 
facts and circumstances of the case, let him pass judgment 
accordingly.” The second is taken from the Badai’ of Abu 
Bakr Ben Mas’ud al-Kaslninl, who died in A. H. 587 (A.D. 
1191) : 2 —“When there is neither written law, nor concurrence 
of opinions, for the guidance of the Kazl, if he be capable of 
legal disquisition, and have formed a decisive judgment on the 
case, he should carry such judgment into effect by his sen¬ 
tence, although other scientific lawyers may differ in opinion 
from himj for that which, upon deliberate investigation, 
appears to he right and just, is accepted as such in the sight 
of God.” And again, a third passage is quoted from the last- 


1 Pococke, Specimen Historic Arabian, p. 2G. 

- Hap Khalf. Tom. II. p. 235. 
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mentioned work :— cc If in any case tlie Ivazi be perplexed by 
opposite proofs, let him reflect upon the case, and determine 
as he shall judge right; or, for greater certainty, let him con¬ 
sult other able lawyers ; and if they differ, after weighing the 
arguments, let him decide as appears just. Let him not fear 
or hesitate to act upon the result of his judgment, after a full 
and deliberate examination.” Passages from other law-books to 
the same effect are also quoted in the Fatawa al-’Alamgirx, 
and the compilers of the latter work concur entirely in the 
opinions which they cite. In all such cases, however, it is 
pre-supposed that the Magistrate so exercising his private 
judgment, should possess the qualifications of a Mujtaliid of 
the third class. 

I have not been able to ascertain whether or not the Slh’ahs 
classed their Mujtahids according to the degree they had 
attained in Ijtihad, as with the Sunnis; but in former times 
the title seems to have implied in its possessor infallibility, 
both in doctrine and in conduct. 1 The Shi’alis speak frequently 
of the Mujtahids in their legal works, saying generally, after 
the statement of some proposition where there is a difference 
of opinion, u Some of the Mujtahids say, &c.” In Persia the 
title of Mujtaliid exists at the present day, and is assumed by 
the chief priests and jurisconsults, who are elected to the dig¬ 
nity by the suffrage of the inhabitants of the provinces in 
which they live, and as such they exercise a great controul 
over the Law Courts, and are even superior in authority to the 
Judges themselves. 2 

(c) On the Muhammadan Law-Boohs, 

It wus not until n considerable time oft or the foundfltion of 
Islam that the traditions and interpretations oi the law were 
reduced to writing ; the Iladis lor a long while remaining 


1 lie Sacv, Chrestomathie Arabe, Tome I. p* 1M. 

2 Malcolm’s History of Persia. Vol. II. p> 442, et seq, Ibn Khali. 
Yol. I. Introduction, p. xxvi. note. 

' S 






miST/fy 


MUHAMMADAN LAM'. 




unwritten, or at least unpublished; the writers, as I have said 
above, expunging- their works when they had learned them by 
heart. a The articles of law,” says Ibn Khaldun , 1 u or, in 
other terms, the commandments and prohibitions of God, were 
then borne (not in books), but in the hearts of men, who knew 
that these maxims drew their origin from the Book of God, 
and from the practice (Sunnah) of the Prophet himself. The 
people at that time consisted of Arabs, wholly ignorant of the 
mode by which learning- is taught, of the art of composing- 
works, and of the means by which knowledge is enreg-istered; 
for to these points they had not hitherto directed their atten¬ 
tion. Under the Companions of Muhammad, and their imme¬ 
diate successors, things continued in the same state; and 
during that period, the designation of Kurra (readers) was 
applied to those who, being- not totally devoid of learning, 
knew by heart and communicated information. Such were 
the persons who could repeat the Kuran, relate the sayings of 
the Prophet, and cite the example of his conduct in different 
circumstances. (This was a necessary duty), inasmuch as the 
articles of the law could only be known from the Kuran, 
and from the traditions which serve to explain it.” Learned 
doctors even presided over schools of law, delivered lec¬ 
tures, and actually composed works which were not committed 
to writing. 

It is not possible to fix with exactitude when the first col¬ 
lections of traditions M ere written down, but the practice of 
transcribing them appears to have increased gradually, and 
it is certain that several of the Companions of the Prophet 
collected his sayings in books .' 1 2 Meanwhile the traditions 
increased to such an extent, that it became not only advis¬ 
able, but necessary, to make general collections of them, and 


1 Quoted by De Slane in Lis Introduction to Ibn Khallikan, VoL II. p. v. 

: Sprenger on the origin and progress of writing down historical facts, 
p. 15. Journ. Am. Soc. of Bengal, VoL XXV. p. 317. 
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to separate those which were authentic from those of doubtful 
authority. 

The Kliahfah ’Umar Ben ’Abd al-’Aziz issued a circular 
order for this purpose, and collections were rapidly formed, 
so that toward the end of the third century of the Hijrah, all 
the traditions that were at ail to he relied upon had been 
collected in books: most of these it is certain had received 
a stereotype form previous to the beginning' of the second 
century. 1 It is doubtful who was the first of the general 
collectors, but there is no question that the earliest of the 
general collections were compiled by Abu Bakr Ben Shihab 
az-Zuhrl; ’Abd al-Malik Ben Juraij ; Malik Ben Anas, and 
Ar-Rabf Ben Subaih. I shall return to their works hereafter. 
Contemporary with these, or soon after, more particularly 
between the years 140 and 150 of the Hijrah, other learned 
men compiled and arranged collections of the traditions, 
and composed divers commentaries and treatises on juris¬ 
prudence, and the interpretation of the Kuran in regard to 
legal matters. 

In process of time, works on these subjects became accumu¬ 
lated to an almost incredible extent; so that the bare enume¬ 
ration of their titles would fill an ordinary volume f and a 
reference to the biographical works of Ibn Khallikan 3 and 


1 Sprenger’s Mohammad. Vol. I. p. 68. 

2 In illustration of the numbers of such works Dr. Sprenger relates, 
“ So extensive was Arabic literature, consisting chiefly of books containing 
traditions, in the beginning of the third century, that Wakidi, who died in 
A.IL 207 (A.D. 822) left a collection of books, which it took twelve hun¬ 
dred men to remove.” Sprenger’s Mohammad. Vol. I. p. 68. 

3 M. De Slane, whose translation of Ibn Khallikan I have already men¬ 
tioned, is now employed in editing the text of that author’s great work : the 

first V olume has already appeared, and is entitled, 

j\ *Uj\ ’Ifj' _j cuLjj 

Kitab Wafayat al-Aiyan. Vies des homines illustres 
de Plslantisme en Arabe, par Ibn Khalikan, publiees par le Baron 
M’Guckiu De Slane. Tome I. 4to. Paris, 1842. 

s 2 
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An- Nawawl, or the Bibliographical Dictionary of Hap Khal- 
fali, 1 2 will shew the name of a traditionist or writer on juris¬ 
prudence, or the title of a legal work, on almost eveiy page. 
I shall refer more particularly to these collections of traditions 
hereafter. 

The biographical and bibliographical dictionaries, which are 
very numerous, are of the greatest service in guiding the 
researches of the student into the legal literature ot the 
Musuhnans. In addition to the general dictionaries of authors, 
and their works, there are many biographical collections 
especially devoted to the lives of celebrated doctors of laws," 
under the title of Tabakat al-Fukaha, and there are a variety 
of similar compositions which are otherwise designated. The 
most celebrated of the Tabakat al-Fukaha was composed by 
Abu Ishak asli-Sbirazi, 3 who died in A. H. 47G(A. D. 1083). 
A modern history of jurisprudence, or rather of jurists, has 
been compiled in Hindi, from the works of Ibn Khallikan and 
As-Suyuti, by Maulavi Subhan Bakhsh, and was published at 
Dibit in the jear 1848. 4 

Special biographical treatises have also been written, record¬ 
ing the histories of learned doctors of each particular sect. 
Among the Sunnis, the most remarkable works which give an 
account of the Hanafi lawyers are the Jawahir al-Muziyat fi 


1 The text of the Kashf az-Zunun of Haji Khalfah is in the course of 
being edited, together with a Latin translation by Professor Fluegel. Six 
4,to, volumes have been published. Planted for the Oriental Translation 
Fund in 1S35—52. It is to this edition that I have made reference in the 
notes. 

2 Haj. Khalf. Tom. IV: pp. 130 et seq., and 149. 

3 Ibn Khali.Vol. I. p. 0. II aj . Khalf. Tom. IV. p. 149. An-Nawawi, p. ^ 

, tilp- ^ Ail y* kjb Jw j*\ 

j%\ ^\ 

1^.^, Biographical History erf Mohumniadan Jurisprudence, the 
Theology and Philosophy compiled from Ibn Khallikan Kitty, and 
Soyuty’s Mofassiryn by Moulveo Subhan Bukhsh. Fol. Dehli, 1848. 
(Lithographed). 
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Tabakat al-Hanafiyat, 1 by the Shaikh Mulil ad-Din ’Abd al- 
Kadir Ben Abi al-Wafa al-Misri, who died in A. H. 775 
(A. D. 1073), and the Tabakat as-Saniyat fi Tarajim nl-Hana- 
fiyat, 2 by Takl ad-Din Tamiini, who died in A. H. 1005 (A. D. 
1596); in both of which works the lives are arranged in 
alphabetical order. The chief biographer of the Maliki law¬ 
yers was Burhan ad-Din Ibrahim Ben ’Ali Ben Farhun, who 
died in A. IT. 799 (A. D. 1390): his work is entitled the Dibaj 
al-Muzahhib. 3 There are numerous biographical collections 
treating of the lives of the principal followers of Asli-Shafi’i, 
several of which are entitled Tabakat asli-Shafi’lyat: the 
most noted is by Taj ad-Din ’Abd al-Wahhab Ben as-Subki, 
who died in A. H. 771 (A. D. 1369). 4 The Tabakat al-IIan- 
baliyat comprises the lives of the most famous doctors of the 
sect of Ibn Hanbal: it was commenced by the Kazi Abu al- 
Husain Ben Abu Ya’li nl-Farra, continued by the Shaikh 
Zain ad-Din ’Abd ar-Bahman Ben Alnnad, commonly called 
Ibn Bajab, and concluded by Yusuf Ben Hasan al-Mukaddasi: 
these three writers died respectively in A. II. 526, 795, and 
871 (A. D. 1131, 1392, and 1466)> 

The followers of ’Ali were not idle in compiling bibliogra¬ 
phical and biographical dictionaries, although their works of 
this nature are less numerous and less known, than those of 
the Sunnis. 

The Shl’ahs have four celebrated works on their own biblio¬ 
graphy. The earliest we possess, is that of the Shaikh Abu 
Ja’far Muhammad Ben nl-Hasan Ben ’Ali at-Tusi, who was 
one of the chief Mujtahids of the Imamiyali sect, and died in 
A. II. 460 (A. D. 1067): it is entitled Fihrist Ivutb ash- 
Slii’ah wa Asma al-Mus&hnifin. This book supei'seded all 
earlier works of the kind, such as that of Ibn Nuliaik, of 
Ahmad Ben al-IIusain, of Ahmad Ben Muhammad, ana even 


1 Huj. Khalf. Tom. II. p. 64S. 

3 11 aj. Khalf. Tom. HI. p. 210. 

5 Haj. Khalf. Tom. IV. p. 135. 


2 Ilaj, Khalf. Tom. IV. p. 139. 
4 llaj. Khalf. Tom. IV. p. 139. 
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that of the great Ibn Babawaih. They are probably no longer 
extant. An edition of the text of At-Tusl’s work has been 
edited by Dr. Sprenger, assisted by Maulavl ’Abd al-Hakk 
and Maulavl Ghulam Kiidir, and recently published at Cal¬ 
cutta. 1 

The second is the Asma ar-Rijsil, which is generally quoted 
as the Kitab-i Eijal by Shl’ah writers: it was written by Abu 
al-ITunain Ahmad Ben ’All an-Najashl, who died in A. H. 
450 (A. D. 1058). This work is of great celebrity, and Dr. 
Sprenger informs us that though professing to be an indepen¬ 
dent composition, it is in fact merely a new edition ot the 
Fihrist of at-Tusl, though more complete and generally 
more correct; in fact a better book. 2 It is constantly quoted 
by the Shl’ah authors. 

The third work is entitled Ma’alim al-’Ularna fi Fibrist 
Kutb: the author Rashid ad-Dln Muhammad Ben ’All Ben 
Shahrasub of Sari in Mazandaran, died at an advanced age 
in A. H. 588 (A. D. 1192). It is a supplement to at-Tusfs 
Fihrist. 3 

The fourth book, and which, according to Dr. Sprenger, is 
much more useful than the one last named, 4 is the Amal al- 
’Amal fi ’Ulama Jabal ’Amil compiled in A. H. 1097 (A. D. 
1685), by Muhammad Ben Hasan ’Amill. The first chapter 
contains an account of the learned men of Mount ’Amil, and 
the second chapter is devoted to learned Shi’alls who lived 
after at-Tusl. I have never met with this book, which must 
be of extreme rarity as Dr. Sprenger says, he only found 
one copy of it available in India. 6 

The great biographical work of Nur Allah Ben Sharif al~ 
Husain! ash-Shustarl, entitled the Majalis al-Muminln,isamine 


1 Tuay’s List of Shy’ah books, and ’Alam al-Hodas notes on Sby’ah 
biography. Edited by Dr. A. Sprenger, Mawlawy ’Abd al-Haqq and 
Mawlawv r xliolam Qadir. 8vo. Calcutta, 1855. 

2 lb. Preface, pp. 1, 2. s lb. Preface, p. 2. 4 lb. Preface, p. 2. 

a lb. Preface, p. 2. 
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of valuable information respecting the most notable persons 
who professed the Slii’ah faith. The author has given an entiie 
book or section (the fifth Majlis) to the lives of the traditionists 
and lawyers, and he has specified the principal works composed 
by each' learned doctor at the end of their respective histories. 
Nur Allah does not mention the period when he wrote the 
Majalis al-Muminin, nor have I been able to ascertain when 
he died. The fact, however, of his not giving- the life of the 
celebrated lawyer Baha ad-Din al-’Amili, who died in A.H. 
1031 (A.D. 1631), whilst the latest lawyer named in Ins collec¬ 
tion is stated to have died in A.H. 990 (A.D. 1587), fixes the 
composition of this section in the early part of the eleventh 
century of the Hijrah. It is from this work and the diction¬ 
aries of At-Tusi and An-Najfehi, that I have principally 
derived the account of the Shl’ah law books and their authors 
which will be found in the following pages. 

Nur Allah constantly quotes the Fihrist of At-Tusi and the 
work of An-Najashi above mentioned, and makes also frequent 
reference to a biographical treatise by the famous Shaikh al- 
’Allamah Jamal ad-Din Hasan Ben Yusuf al-Mutahhar 
Hilli, commonly known as Shaikh ’Allamah Hilli, who died 
in A.H. 7£6 (A.D. 1325). This treatise is called the Khu- 
lasat al-Akwal. Dr. Sprenger states that Ibn al-Mutahliar 
Hilli, compiled under the title of Izali a small but valuable 
supplement to works on Shi’ah biography, in which the ortho¬ 
graphy of proper names is fixed, and mistakes corrected. He 
also mentions that ’Ala® al-Huda made in A.H. 1073 (A.D. 



Ben Dawud al-Fazari al-Jurjani, who was originally a Sunni 
but became a convert to the Imamiyah faith, as the author of 
a biographical work called Kitftb fi Ma’rifat ar-Bijal,- 


1 See notes, supra, p. 202. 


- Jlajalis al-Muuiinlu. 
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It will be readily conceived, from the details above given, 
that any attempt to give even a tolerably complete list of the 
Muhammadan law-books would far exceed the limits of this 
treatise. I have endeavoured, however, in the following 
pages, to make such a selection from the mass as may prove 
useful to the student, and to enumerate and describe all such 
as have been printed, as well as some of the works still in 
MS., which are of chief authority amongst the different sects, 
and more especially those which are in the greatest repute, 
and most frequently referred to in India. I may add, that I 
have examined the originals of the works described, whenever 
they were procurable ; and that, where the works themselves 
were not to be met with, I have invariably derived my infor¬ 
mation from the native authorities, with the exception, how¬ 
ever, of a few instances, when other sources will be found 
indicated in the notes. 1 

A1 ’Ulum asli-Shar’iyat, one of the great classes into which 
the Muhammadan encyclopaedists divide the whole circle of 
the sciences, 2 comprehends all those which have relation to 
religion and law, which are divided into seven sections:—1. 
>T1rtn al-Karat, the Science of Reading the Kuran; 2. ’Ilm 
at-Tafsir, the Science of the Interpretation of the Kuran; 0. 


1 I take this opportunity of returning my sincerest thanks to Professor 
Horace Wilson, for his liberality in granting me unreserved access to the 
library of the Honourable East-India Company ; also to Nathaniel Bland, 
Esq. and the Eev. George Hunt, for the loan of several valuable and inter¬ 
esting MS. works on Muhammadan law from their private collections. 

2 These classes will be found detailed by Iliiji Khalfah in the Introduc¬ 
tion to the Kashf az-Zumdn, Tom. I. p. 24 et seq., and in the avaut-propos 
to Zenker’s Bibliotheca Orientalis, p. xviii. et seq ., 8vo. Leipzig, IS Id. 
The whole system of the Muhammadan encyclopaedists is also admirably 
displayed' by the late learned and venerable Baron IIauuner-Purgstall, in 
Ids Eneyklopiidisehe Hebersicht der Wissenchaften des Orients. Svo. 
Leipzig, 1804. A short Treatise, or Survey of the Sciences, entitled 
Irshad al-Kasid ila Asma al-Mukasid, by the Shaikh Shams ad-Din Muham¬ 
mad Ben Ibrahim Ben Sa’id Ans&ri Alcfani Sakhawi, who died in A.H. 749 
(AD. 1348), is also worthy of notice. The text ot this work was edited 
by Dr. Sprenger, and published at Calcutta in the year 1849. 
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Mlm al-Hadis, tlie Science of the Traditions; 4. ’Ilm ad- 
Dinivat al-Hadls, the Science of Critical Discrimination in 
matters of Tradition; 5. ’Ilm Usui ad-Din, or Mini al-Kalum, 
the Science of Scholastic Theology; 0. ’Ilm Usui al-Fikh, the 
Science of the Elements or Principles of Jurisprudence; 7. 
’Urn al-Fikh, the Science of Practical Jurisprudence. These 
sections are again subdivided into a multitude of inferior 
classes. 1 

It will not be necessary, in this Treatise, to enter more fully 
into the distinction, distribution, and definition of the ’Ilms, 
or sciences, connected with religion and law, under which the 
Muhammadan legal writings might be ranged in the order of 
then’ subjects, as I have adopted an arbitrary classification, 
comprising five great divisions under which the law-books of 
the Musulmans, so far as they apply in India, seem naturally 
to fall. 

These are— 

I. The ICuran itself, and the Tafsirs or Commentaries which 
serve to interpret and illustrate the difficult passages, and to 
expound the meaning’ of the sacred text. 

II. The works which treat of Traditions, and the Commen¬ 
taries thereon. 

III. The general Treatises on the fundamental principles 
of law, spiritual and temporal, and practical jurisprudence, 
together with the Digests of general or special law, and their 
Commentaries. 

IY. The separate Treatises on the law of inheritance, or 
’Ilm al-Fartuz, a, branch of the ’Ilm al-Fikh, which exist in 
considerable numbers, although the subject is almost always 
included in the general treatises. 

V. The books of decisions, comprehended by the Muham¬ 
madan lawyers under the Mlm al-l’atawa, or Science of Deci¬ 
sions, which is also a branch of the Mlm al-Fikh : these con- 

1 Hammer- Pnrgstall, op. cit. p. 508 ct scq. Mirza Kasim Beg has given 
a somewhat different arrangement of the divisions of the Ulum ash-Sha- 
r’iyut. See Journal Asiatique, l nc iScrie, Tome xv. p. 151). 
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sist simply of the recital of the decisions of eminent lawyers in 
particular cases, and form a body of precedent, having- various 
authority, and serving- for the guidance of lawyers in subse¬ 
quent decisions, much in the same manner as our Reports ot 
decided cases in England. 

A sixth class may be now added to the boohs on Muham¬ 
madan law having* authority in India. I allude to the ori¬ 
ginal works on the subject by European authors, which will be 
severally noticed after the native treatises. 

It is advisable to treat separately of those works which are 
of authority respectively amongst the Sunnis and Shfahs, 
inasmuch as they are never interchangeable; with the excep¬ 
tions, however, already noticed, that the Kuran itself is of 
paramount authority with both sects, and that the Shi ahs 
receive such traditions of the Sunnis as are proved by their 
Isnhds to have been transmitted through, or verified by, the 
descendants, friends, or partisans of ’Ali Ben Abi Talib. 

It is not an easy matter to obtain information respecting 
the Shfah authorities of law, since that sect contributed but 
little to the literature of Arabia, more especially in the eavlier 
ao-es of Islam, when law was regarded as the chief and most 
worthy of the sciences. But though the Shfah writers on 
tradition and law are few in uumber when compared to those 
of the Sunni sects, yet some of the very greatest names in 
Oriental literature appear in the list; and the illustrious Jami 
the poet, Al-Mas’udi the historian, and Husain Wa’iz Kashifi 
the moralist, are numbered in the ranks of Shfah lawyers and 
divines. 


I. The Kuran is believed by all orthodox Musulmans to be 
uncreated and eternal, subsisting in the very essence of God, 1 

s This is the orthodox belief, but the Mu’tazilis and some other sects 
deny the eternity of the Kuran. (Poc. Spec. p. 220.) Al-Ghazali recon¬ 
cile both opinions, saying that “the Kuran is read and pronounced with 
the tongue, written in books, and kept in memory ; and is yet eternal, 
subsisting in God’s essence, and not possible to be separated thence by any 
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and revealed to Muhammad by the angel Gabriel, at different 
times during - a space of twenty-three years. Wherever its 
texts are applicable, and not subsequently abrogated by others, 
they are held to be unquestionable and decisive, as the word 
of God transmitted to man by the last, or, as he is emphati¬ 
cally called, the Seal of the Prophets, Muhammad the mes¬ 
senger of God. 

The Kuran, as we now possess it, originated after the Pro¬ 
phet’s death, when the revelations left by him, existing either 
in manuscript or preserved in the memory of his companions, 
were digested and put in order by his successor Abu Bake. 
This Digest, when transcribed and arranged, was placed in the 
hands of’Umar’s daughter, Hafsah, who was one of the Pro¬ 
phet’s widows. 

In the 30th year of the Hijrali the Klialifah ’Usman, find¬ 
ing* great discrepancies in the copies ot the Kuran, which were 
spread abroad in the different provinces, caused a number ot 
transcripts to be made, under the inspection of four super¬ 
visors, from the copy in the possession of Hafsah; and these 
transcripts were dispersed throughout the empire, whilst all 
those previously extant were suppressed and destroyed. 

Thus arose the present text of the Kuran, which is con¬ 
sidered as authentic, though some few various readings still 
occur, proceeding, for the most part, from the omission of the 
vowel-points, which were not supplied in the earlier copies. 
The text of the Kuran has been so often printed, that to spe¬ 
cify the editions would be supererogatory. 

The first interpreters of the text of the Kuran were the 
Companions of the Prophet; and it may be imagined that the 
subtle-minded Musulmans soon flocked in numbers to under¬ 
take the sacred and delicate task of interpreting and explaining 
the holy text, upon which their entire rule of conduct in this 


transmission into men’s memories or the leaves of books.” Sale's Prel. 
Disc. Sect, iii. And see Poe Spec. p. 222 et se%. : and Ibn Khali, Vol. 111. 
p. 350, n. 8. 




world, and hope of salvation in the next, were believed to de¬ 
pend. The commentaries on the Kuran are accordingly almost 
countless, and are divided into classes according to their mode 
of treating- the subject, but which it will not be necessary here 
to dwell upon. One or two Commentaries having the greatest 
authority may be noticed. 

The historian Abu Ja’far Muhammad Ben Jarir at-Tabari, 
who died in A.H. 310 (A.D. 922), wrote a Commentary, which 
has great reputation, and is mentioned in terms of high praise, 
both by As-Suyuti and An-Nawawi. 1 The most famous of all 
the Commentaries amongst the Sunnis are, however, the Kash- 
sliaf 2 and the Anwar at-Tanzil. 3 4 The former is by Abu al- 
K a si m Jar Allah Mahmud Ben ’Umar az-Zamakhshari, who 
died in A.IT. 538 (A.D. 1143) ;* and the latter by Nasir ad- 
Din ’Abd Allah Ben ’Umar al-Baizawi, who died at Tabriz in 
A.H. 085 (A.D. 1280): 5 6 he is said to have made great use of 
the work of Az-Zamakhshari. Both these works are of almost 
universal authority amongst the Sunnis. 

Extracts from these commentaries were published in the 
original Arabic, with a French translation by De Sacy, in the 
year 1829.° Dr. Fleischer is at present engaged in printing 
the text of Al-Baizawi’s work. 7 

The Tafsir al-Ghazali, as it is generally called, but which is 
entitled the Yakut at-Tawil by its author, Abu Hamid Mu¬ 
hammad al-Ghazali, who died in A.H. 504 (A.D. 1110), 8 and 


1 !Iaj. Khaif. Tom. IT., p. 346. An-Nawawi, p. 1*1. 

3 Ilaj. Khaif. Tom. IV., p. 179. Kaji Khalfah gives a long account of 
tliia celebrated Tafsir. 

3 The Anwar at-Tanzil is sometimes designated the Tafsir al-K&zi. 

4 De Saey, Anthologie Grammaticale Arabe, p. 2G9. Ibn Khali. Yol. 
III. p. 829. 

5 De Sacy, Antbol. Gram. Arabe, p. 37. Haj. Khaif. Tom. I., p. 4G9. 

6 De fSacy, Anthol. Grain. Arabe, p. i ct scq. p. 281 ct seq. 

7 Bcidhawii Commentaries in Coranum, cdidit, indicibusque illustravit 
H. O. lleischer. Leipzig. 4*to. 

8 De Sacy, Chrest. Arabe, Tome II. p. 505. 




the Durr al Mansur of Jalal ad-Din ’Abd ar-lahman Ben 
Ain Bala- as-Suyuti, who died in A.H. 911 (A.D. 1505), are 
also commentaries on the Kuran of established reputation 
among- the Sunnis. The latter work is founded upon the 
traditions. 1 

The Tafsir al-Jalalain, which is a concise but g-ood commen¬ 
tary on the Kuran, is the joint work of Jalal ad-Din Muham¬ 
mad Ben Ahmad al-Mahalli, who died in A.H. 804 (A.D. 
1459), and the celebrated Jalal ad-Din as-Suyuti. 2 It, has 
been printed at Calcutta. 3 

A treatise on the science of commentating- on the Kuran 
entitled the Fauz al-Kabir fi Usui at-Tafsir, by Mulla Shah 
Wall Allah Muhaddis Dihlawi, was printed at Dihli in 
1842. 4 

A Persian commentary on the Kurfin, entitled Tafsir Path 
al-’Aziz, was printed at Calcutta, in the year 1843. It is by 
Shall 'Abd al-’Aziz Dihlawi. 5 

The Tafsirat al-Ahmadiyat is a commentary on the Kuran of 
some extent, composed in the reign of the Emperor Aurangzeb 
’Alamg-ir, by Mulla Jain Junfurl. It was published at Cal¬ 
cutta, in the year 1847.° 

A commentary on the Kuran, by Isma’il Hakki, entitled 


1 Haj. Khalf. Tom. II. p. 192. 

2 Hdj. Khalf. Tom. II. p. 35S. 

3 ^Ish 4to. Calcutta, A.H. 125G (A.D. 1840). 

(*» VM g, 

4 cdJl iJ) sli J^\ ; J 

8vo. Dihli, A.H. 1258 (A.D. 1842.) 

jjyJl juc ili ,-xj jmmJu 4to. Calcutta, A.H 

1259 (A.D. 1843). 

0 ‘Srr*-*-' CjU JjSl) j-.« cAO!! ^ 

' l j s r '-A J! Jiri 1* As 4t0. Calcutta, A.H. 1203 

(A.D. 1847). 
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Huh al-Bayon, was published at Bulak in the year 1840. 1 * I 
have not seen this work. 

One of the earliest of the many writers of commentaries on 
the Kuran among- the Shfahs is Abu Ja’far Muhammad Ben 
'All Ben Babawaih, surnamed As-Saduk, who lived in the 
fourth century of the Hijrah, and was a contemporary of Rukn 
ad-Daulali JDilaml. He was one of the greatest of the col¬ 
lectors of Shfiah traditions, and the most celebrated of all the 
Imanhyah lawyers of Kum. This writer composed a large 
and a small Tafsir. There is considerable uncertainty as to 
the exact time when he lived j Shaikh Tusi says, in the I 1 ihrist, 
that Abu Ja’far died at Ray, in A.H. 331 (A.D. 942), but 
this appears to be erroneous. Shaikh Najashi, who died in 
A.II. 450 (A.D. 1058), states that Abu Ja’far visited Baghdad, 
whilst yet in the prime of life, in A.H. 355 (A.D. 9G5), which 
might well have been the case, since Abb al-Hasan ’All Ben 
Bhbawaih, the father of Abu Ja’far, did not die until A.H. 

329 (A.D. 940). 3 In addition to tliis, and which confirms the 
opinion that Shaikh Tusi is in error, -N ur Allah relates, on the 
authority of the Shaikh ad-Duryasti (or Durbastl) ar-Razi, 3 
that Abu Ja’far lived in the time of Rukn ad-Daulah Dilami, 
and had repeated interviews with that Prince, who, as is well 
known, reigned from A.H. 338 to API. 360 (A.D. 949— 
976). 


1 d d U!^ Bulak, A.H. 1256 (A.D. 1840). 

3 Majiilis al-Mumimn. 

3 There are three several eminent Shi’ah doctors who are so called; viz. 
the Khajah Ja’far Ben Muhammad, and his two sons, ’Abd Allah Ben Ja lar 
and Hasan Ben Ja’far, the second of whom is stated to have visited Bagh¬ 
dad in A.H. 566 (A.H. 1170), and to have returned to his native place, 
where he died about A.H. 600 (A.H. 1203). There is some doubt as to 
the reading of the word Hiirbasti, or Buryasti. In the geographical portion 
of the Majiilis al-Muminin, I find that Burbast, or Duryast is described as 
a village near Ray, which is now called Darasht. This statement is made 
on tho authority of the Mu’jatn al-Buldan. 
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A very extensive comment on the Kuran, in twenty volumes, 
also proceeded from the pen of Abu Ja’far at-Tusi, already 
spoken of as the writer of a dictionary of Shi’ah books and 
authors. This comment is generally called the Tafsir at-Tiisi, 
but it was entitled by its author the Mujrni’ al-Bayan li ’Ulum 
al-Kuran . 1 

Abu al-Fatuh Razi, the author of the Kitab-i Hasaniyah, 
already mentioned, devoted the same number of volumes to a 
similar work, and likewise composed a Persian Tafsir in four 
volumes. 

The great poet Nxir ad-Din ’Abd ar-Rahman Jarni, who 
died in A.H. 898 (A.D. 1492), 2 is also the author of a Ta&ir 
of some note. But the most celebi*ated of all the Shi’ah com¬ 
mentaries on the Kuran is that by the famous moral writer 
Kamal ad-Din Husain al-Wa’iz al-Kashifi as-Sabzawari, the 
well-known author of the Anwar-i Suhaili aixd the Akhlak-i 
Muhsinin, who died about A.H. 910 (A.D. 1504), and who 
entitled his work the Mawahib al-’Aliyat : 2 3 it is, however, 
generally known as the Tafsir-i Husaini.' The Tafsir-i Husaini 
is now in course of publication, in lithography, at Calcutta. 
It is accompanied by the Arabic text of the Kuran, with an 
interlinear Hindi translation, and another Persian comment 
entitled the J. afsii’-i ’Abbasi: two volumes of this edition have 
already appeared . 4 

II. The first general collections of traditions said to have 
been written are, as I have already stated, those of Abu Bakr 
Ben Sliihab az-Zuhri; ’Abd al-Malik Ben Juraij ; Malik Ben 
Ahas, the founder of the second sect of Sunnis, iix his work 
called the Muwatta; and Ar-Rabf Ben Sxxbaih. It is diffi- 


2 Haj. Khalf. Tom. II. p. 309. 

Iiaj. Khalf. Tom. II. p. 357. 3 Haj. Khalf. Tom. II. p. 300. 

4 The Koran of Mohammad in the original Arabic, with two Persian 
comments, and an interlinear Hiudee translation of the text, by Shah Ab- 
dool Kadir. 4to. Calcutta, 1837. 
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cult to ascertain which author is entitled to priority. Az-Zuhri 
is considered to have been the first by As-Suy uti and Al- 
Makrizi: 1 2 * whilst others give the preference to the Muwatta/ 
or to the compilations of Ibn Juraij or of Ar-Rabi. f he 
preponderance seems, however, to be in favour of ’Abd al- 
Malik Ben Juraij. 

Two others of the founders of the chief Sunni sects are 
mentioned as the authors of some of the earliest works on the 
traditions: Ash-Slmfi’i being- reputed to have composed two 
collections, namely, the Masnad and the Sunan, and Ibn 
Hanbal to have compiled a work called the Masnad, contain- 
ino- a larger number of traditions than had been previously 
brought together. 4 

Whichever of the first four collections above mentioned may 
be entitled to precedence in point of time, the chief authoi ities 
in matters of tradition among the Sunnis are now the books 
which are known by the name of the Six Sahibs, or Six 
Books of the Sunnah ; whilst the Shi’ahs have their own four 
books of Hadis, which, though less generally known, are by 
them equally venerated, and esteemed above all others on the 
same subject. 

The Six Sahibs, or genuine collections of traditions, are the 
chief authorities, after the Kuran, 5 among the Sunnis; and as 
they serve to illustrate points of doctrine not clearly explained 
in that sacred work, they are by them considered as its indis¬ 
pensable supplement. 

The first of these, which is the most celebrated, and helu m 
the most general estimation by all the Sunni sects, is the 
Jumi’ as-Sahih, or, as it is sometimes called, the Sahib a 1- 
Bukhari/ from the surname of its author, Abu ’Abd Allah 


1 Ibn Khali. Vol. I. Introduction, p. xviii. 

2 Quoted by M. Vincent in his Etudes surla loi rausulinane, p. 19. 

8 De Sacy, Chrest. Arabe. Tome I. p. 401. 

* Ibn. Khali. Vol. I. p. 44. 

6 De Sacy, Chrest. Arabe. Tome I. p. 407. 

« Mishcdtul Maaabih. Tom. I. p. 3. De Sacy,Chrest. Arabe.TomcT.p.40S. 
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Muhammad Ben Isma’il al-Bukhari. It is generally con- 
sidered to surpass the Sahib of Muslim, the next in authority, 
although the two are reckoned to be only second in truthful¬ 
ness to the Kuran itself. Al-Bukhari, “ the chief Imam in the 
science of traditions,” was born at Bukhara, from which city 
he took his surname, in A.II. 194 (A.B. 809), and died at the 
village of Khartank, in the district of Samarkand, in A.II. 250 
(A.D. 809). He was a pupil of the Mujtahid Imam Ibn 
Hanbal. Ilis compilation is stated to comprise upwards of 
seven thousand traditions, which he himself affirmed he had 
selected from a mass of six hundred thousand, after a labour 
°1 sixteen years. 1 

The Jami’ as-Sahlh, called by its author the Masnad as- 
Sabih, but most generally known as the Salnh Muslim, bv 
Abu al-JIusain Muslim Ben al-Hajaj Ben Muslim al-Kushairi, 
surnamed Aii-Nishapun, who was a pupil of Ibn Hanbal, is 
considered as almost of equal authority with the Salnh al- 
Bukhari, and indeed b} r some, especially by the African doc¬ 
tors, is preferred to that work . 2 The two collections are 
constantly quoted tog-ether under the name of the Sahihain, 


Haj. Khalf. Tom. II, p. 512 ct scq. Haji Khalfah gives a full 
account of this great work. * And see Ibn Khali. Yol. II. p. 594; and An- 

Nawawi, p. A 1. A most interesting notice of the Salnh al-Bukhari, by 
Dr. Ludolf Krehl, appeared in the Zeitschrift der Deutschen Morgen* 
bindischen Gesellschaft. Band. IV. p. i ct scq, 

Ibij. Khalf. Tom. II. p. 513. De Sacy says, quoting Ibn Khaldun, 
Les docteurs Africains se sont surtout attaches en fait de hadiths , ou 
traditions au recueil ou Sahih de Moslem, et d’uu commun accord ils lui 
°nt domic la preference sur celui de Bokhan.’* (Chrest. Arabe, Tome II. 

P* 302.) Dr. Worms, however, states the contrary, and maintains the 
precedence of the Sahih al-Bukhari, saying of that collection, that, <c elie 
inarche en premiere ligne apres le Koran; e’est sur le livre de Boukhari 
( |n en Afrique les jiiges musulmans font porter la main aux personnes 
out ils exigent le serment.”—(Journal Asiatique, 3** Serie, Tome XIV. 
p. 239). This latter remark seems, however, to be restricted to the prac- 
ite which obtains in Algeria, and perhaps even there may be a modem 
innovation, 


T 
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or the two Saluhs* Muslim is said to have composed his work 
from three hundred thousand traditions. He died at Nisha- 
pur in A.H. 201 (A.D: 874), aged 55 years. 1 

The third collection of traditions in point of authority is 
the Jami’ wa al-’Ilal, by Abu ’Isa Muhammad Ben ’Isa at- 
Tirmizt: this work is more generally known by the name ot 
the Jami’ at-Tirmizi, and is also called the Sunan at-Tirmizl. 
At-Tirmizl was a pupil of Al-Bukharl: he died in A.il. 279 
(A.D. 892). 2 

Abu Dawud Sulaiman Ben al-Ash’as, surnamed As-Saji- 
stanl, wrote a Iutab as-Sunan which contains four thousand 
eight hundred traditions selected from a collection made by 
him of five hundred thousand. It is considered as the 
fourth book of the Sunnah. Abu Dawud was born in 
A.H. 202 (A.D. 817), and died at Basrah in A.H. 275 
(A.D. 888). 3 

Abu ’Abd ar-Eahman Ahmad Ben ’All Ben Shu’aib au- 
Nasai compiled a large work on the traditions which he 
entitled the Sunan al-Kablr ; but as he himself acknowledged 
that many of the traditions which he had inserted, were of 
doubtful authority, lie afterwards wrote an abridgment of his 
great work, omitting all those of questionable authenticity: 
and this abridgment, which he entitled Al-Mujtaba, takes 
its rank as one of the six books of the Sunnah. An-Nasai 
was born at Nash, a city in Khurasan, in A.H. 215 (A.D. 
880), and died at Makkah in A.H. 803 (A.D. 915). 4 

The Kitab as-Sunan by Abu ’Abd Allah Muhammad Ben 
Yazld Ben Majah al-Kazwlni, is the sixth book of the Sunnah, 
and is commonly called the Sunan Ibn Majah. Ibn Majah 


1 Ibn Khali. Vol. III. p. .350. Haj. Khalf. Tom. II. p.542. An-Nawnwi, 

p. Ci'A fit gey. 

2 Ibn Khali. Yol. II. p. 679. Haj. Khalf. Tom.-II. p. 548. 

3 Ibn Khali. Vol.I. p. 589. Ilaj. Khalf. Tom. III. p. 022. An-Nawawi, 

p. V-A. 

* Ibn Khali. Yol. I. p. 58. Ilaj. Klmlf. Tom. III. p. 020. 
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was born in A.H. 209 (A.D. 824), and died in A.H. 273 
(A.D. 88C)). 1 

These six books are generally known by the name of 
Al-Kutub as-Sittat 11 al-Hadls, 2 or the six books on the 
traditions; but the first two, which are of by far the greatest 
authority, are, as we have already seen, denoted the Sahlhain, 
or the two authentic collections. 3 The remaining four are 
commonly called Al-Kutub al-Arba’, or the four books. 
Traditions extracted from these six books are accordingly 
distinguished by authors who make use of them ; those taken 
from the Sahlhain being called Sahlh, or authentic; whilst 
those from the four books are called Hasan, or delivered on 
respectable authority, having, however, greater weight than if 
they were derived from any other compilations on the Sunnah. 
Some authors arrange the six Sahlhs in a different order from 
that above given. 

The style of these six great works is concise and elliptic, 
but they are generally considered as pure and elegant: they 
are not easily to be understood without the aid of commen¬ 
taries ; and accordingly a host of learned doctors have under¬ 
taken the task of expounding them. Hajl Khalfah enumerates 
upwards of eighty on the Sahlh al-Bukliarl alone. 

In addition to the above-mentioned works, there are an 
immense number of collections of traditions, of greater or less 
extent, and which are of various authority, according- to the 
reputation of their authors. Some of these are original ] but 


1 Ibn Khali. Vol. II. P- 680. Haj. Khalf. Tom. III. p. 621. 

2 I havo learned, from my friend Dr. Sprenger, that editions of Al-Bu- 
hhari, At-Tirmizi, An-Nasai, and Abu Dawdd, have been published in India 
during the last few years. The first is furnished with useful glosses, and is 
very correct. The Sahih of At-Tirmizi is likewise very correct; but the 
text of the two latter authors is not so accurate. Dr. Sprenger also says 
he has heard that the Sahih of Muslim is in course of publication at Cal¬ 
cutta. I havo not seen any of these most important publications, and I 
believe that few, if any, of them have as yet reached this country, 

3 Mishcat ul-Mafiibih, Vol. I. p. iii. Do Sacy Chrcst.i\rabe,Tome I. p. 408. 

T 2 
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they consist, for the most part, of selections and epitomes, or 
condensed abridgments of one or more of the principal works, 
explaining in many instances the difficult words and passages, 
and illustrating the traditions severally by the opinions and 
decisions of jurisconsults. These exist in such numbers, that 
Haji Khalfah himself, in that great monument of industry 
and research, the Kashf az-Zunun, admits that it would be 
impossible to enumerate them; it will therefore be sufficient 
to mention a very few of the most important ancl the more 
recent. 

The Muwatta of Malik Ben Anas, already mentioned, and 
a collection of traditions called after the name of its author, 
Abu Muhammad ’Ahd Allah ad-Darimi, who died in A.H. 
255 (A.D. 808), 1 2 are by some considered to be respectively 
entitled to be placed among the six Sahihs, in the place of the 
Sunan of Ibn Majah. At any rate the Muwatta is always 
looked upon as the next in point of authority to the six 
Sahihs.* 

The collections of Abu al-IIusain ’Ali Ben ’Umar ad-Dara- 
kutni who died in A.H. 385 (A.D. 995), 3 and of Abu Bakr 
Ahmad Ben al-Husain al-Baihaki, who died in A.H. 458 
(A.D. 1005)/ are also of the highest authority. 

One of the most celebrated compilations after the Six 
Salnhs, is the Masabih as-Sunnat by Abb Muhammad Hu¬ 
sain Ben Mas’ud al-Farra al-Baghawi/ who died in A.H. 
510 (A.D. 1122). 5 This work is principally extracted from 


1 Haj. Khalf. Tom. III. p. 628. 

2 See the Mishcat ul-Masabih, p. iii. M. Vincent places the Muwatta 
amongst the six Sahihs, without noticing its doubtful title to that position. 

Etudes sur laloi musulmane, p. 31. 

2 Haj. Khalf. Tom. III. p. 628. 4 Haj. Khalf. Tom. III. p. 627. 

5 Matthews calls him Al-Baghdadi, but erroneously. Mishcat ul-Ma¬ 
sabih, Vol. I- p. ii. This surname is derived from Bagh or Baghshur, the 
name of a town in Khurasan. Ibn Khali. Vol. I. p. 420. Haj. Khalf. 
Tom. V. p. 564. 

« Tbn Khali. Vol. I. p. 419. Haj. Khalf. Tom. V. p. 564. 
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tiie Six Sahilis, embodying' all the authentic traditions, and 
omitting- those which are in any way doubtful: the author, 
however, has neglected to insert the Isnads. Al-Baghawi 
also wrote a Jam’ bain nl-Sahihain, or Conjunction of the 
Two Sahilis. A work, bearing- the same title, by Abu ’Abd 
Allah Muhammad al-Humaidi, who died in A.H. 488 (A.D. 
1095),* comprehends the collections of Al-Bukhari and Mus¬ 
lim, and has a great reputation; as is also the case Avith the 
copious compilation of Abu al-Hasan Bazin Ben Mu’awiyah 
al-’Abdari, Avho died in A.H. 520 (A.D. 1120), which com¬ 
prises the works of Al-Bukhari and Muslim, the Mmvatta of 
Malik, the Jami’ at-Tirmizl, and the Sunans of Abu Dawud, 
an d An-Nasal. 2 

Next may be noticed the Jami’ al-Jawami’ 3 of the cele¬ 
brated doctor Jahll ad-Din ’Abd ar-Balnnan Ben Abi Bakr 
as-Suyuti. This author omits the Isnads, but, by the use of 
abbreviations, designates those traditions which are extracted 
i'oin the six books of the Sunnat. All the works of As-Su- 
} uti are held in great estimation by the Sunnis. The Bev. Dr. 

- nreton long ago announced his intention of preparing for 
publication the text of the Jami’ as-Saghir of As-Suyuti, 
which is an abridgment of the Jami’ al-Jawami’, arranged in 
alphabetical order: it will be most acceptable to those Orien¬ 
talists who wish to study this important and hitherto-neglected 
branch of Arabic literature. 

A commentary on the Hadis al-Arba’in of Shaikh Isma’il 
Ilakki, entitled the Sharh al-Arba’in, or Hadis Arba’in Sharin', 
y -M-ulla y Ali al-Hafiz al-Kastamuml^ was printed and pub- 
lished at Constantinople in the year 1837. * 1 Another work, 
entitled the Karak Suwal, containing forty questions by the 
Mullii Furati, with the answers of Muhammad, according to 


1 Haj. Khalf. Tom. II. p. 619. 2 Haj. Khnlf. Tom. III. p. 32 

3 Haj. Khalf. Tom. II. p. 614. 

1 or. T _ ^ 4to. Const. A.H. 1253 (AT) 

1837)" ^ v * * * 
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tradition, was also printed in the year 1840, at the same 
place. 1 * 

The Mishkat al-Masabih is a new and augmented edition of 
the Masabih of Al-Farra al-Baghawi, by the Shaikh AVali 
ad-Din Abu ’Abd Allah Muhammad Ben ’Abd Allah al- 
Kliatib, who completed his work in A.H. 787 (A.D. 1330). 
It is a concise collection of traditions, principally taken from 
the Six Books, and arranged in chapters according to subjects. 
This collection has been translated by Captain Matthews, and 
is, I believe, the solitary work that has been as yet published 
in its entirety, in any European language, on the Ilm 
al-Hadis; a diet that is to be deeply regretted, when we con¬ 
sider how little the Muhammadan religion and laws are under¬ 
stood, and how greatly they depend upon the science ol tra¬ 
dition. 

A Persian translation and Commentary on the Mishkat 
al-Masabih, entitled the Ashi”at al-Lam’at li Sharh al-Misli- 
kat, by the Shaikh ’Abd al-Hakk Dihlawi, was published at 
Calcutta in 1842. 3 

A small work on traditions, entitled the Muntakhab-i 
Bui ugh al-Marain, which appears to be an abridgment, omit¬ 
ting’ the Isnads, of the Bulugh al-Maram of Shihab ad-Dln 
Abu al-Fazl Ahmad al-’Askalani, who died in A.H. 8o2 
(A.D. 1448), 4 has been printed at Calcutta, with an interlinear 
Urdu translation. 5 

Another small collection, entitled Labab al-Akhbar, and 


i jJ Svo. Const. A.H. 1256 (A.D. 1840). 

• Mishcat ul-Mnsabih, or a collection of the most authentic traditions 
regarding, the actions and sayings of Muhammad. Translated irom t io 
Arabic by Captain Matthews. 2 Vols. 4to. Calcutta, 1809—1810. 

a ,_cjLao jU o bo. 

Calcutta, A.H. 1258 (A.D. 1842). 

* Uaj. Khali’. Tom. II. p. 68. 

s cjL Svo. Calcutta, N.D. 
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cop tabling three hundred and ninety-five authentic traditions 
was published at the same place in the year 1837. 1 

The commentaries on the collections of traditions are not 
confined to the Six Sahihs, all the more important com¬ 
pilations of this nature having received illustration from the 
writings of subsequent, lawyers. The ’Ilm Sharh al-Hadis, 
or Science of Commentating the Traditions, is reckoned one 
of the subsidiary branches of the ’Ilm al-Hadis itself. 

A short tract in Persian, by Mulla Hafiz Shah ’Abd al-’Aziz, 
entitled Risalah-i Usiil-i Hadis, may here be mentioned. It 
is a sort of introduction to the study of the Sunnah, and was 
published at Calcutta in 1838. 2 

The ’Ilm al-Hadis has occupied the attention of a multitude 
of Shi’ah writers; and a glance at any of the biographical 
works of that sect is alone sufficient to refute the statement 
already mentioned, that the followers of ’All give no authority 
to the oral law. 

One of the earliest writers, both on the Hadis and law of 
the Imamiyah sect, was ’Abd Allah Beil ’Ali Ben Abu Shu’- 
bah al-IIalabi, whose grandfather, Abu Shu’bali, is related to 
have collected traditions in the time of the Imams Hasan and 
Husain. ’Abd Allah wrote down these traditions, and pre¬ 
sented his work, when completed, to the Imam Ja’far as-Sadik, 
by whom it is said to have been verified and corrected. Abu 
Muhammad Hisham Ben al-Hakim al-Ivindi ash-Shaibani, 
who lived in the time of the Khalifah Ilarun ar-Rashid, and 
died in A.II. 179 3 (A.D. 795), is also famed as being one of 
the first compilers of Shi’ah traditions. He was one of the 
intimate friends of the Imam Musa al-Kasim. 

Yunas Ben ’Abd ar-Rahman al-Yuktaini was celebrated as 
a Shi’ah traditionist. Amongst other works, lie wrote the 


ljUJI 8vo. Calcutta, A.U. 1253 (A.D. 1S37). 

2 8vo. Calcutta, A.H. 1254 (A.D. 183S), 

s An-Xajaahi says lie died in A.ll. 100. See At-IYisi, p, o , 
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’Hal al-Hadis and the Ikhtilaf al-Hadis. This author is said 
to have made forty-five Hajjs and fifty-four ’Umrats to 
Makkah, and to have written the surprising- number of one 
thousand volumes, controverting- the opponents ot the fe n ah 

doctrines. He died at Madinah, in A.H. 208 (A.l). Sl.3). 

These are the earliest writers on the Shi ah Hadis; but 1 
is stated that the Shi’ahs in India consider four later works as 
the most authentic: these are called the Kutuh-i Arba, and 
are, as it seems, held by them in the same estimation as the 

Six Sahihs amongst the Sunnis . 1 2 3 

The first two in order of these four hooks are the Tahzib 

al-Alikam and the Istibsar. They were composed by the 
Shaikh Abu Ja’far at-Tusi, already mentioned as the author 
of the Fihrist, and of a voluminous commentary on the 

The third in order of the Kutub-i Arba’ is the Jamf al-Kafi 
by Abu Ja’far Muhammad Ben Ya’kub al-Kalini ar-llnzi, 
who is called the Rais al-Muhaddisin, or chief ot the tradition- 
ists. This work is of the highest authority, both in India and 
Persia: it is of vast extent, comprising no less than thirty 
books: and its author is said to have employed twenty 3 ears 
it its composition. Al-Kalini also wrote several other works 
of less note, and died at Baghdad, in A.H. 328 (A.D. 


<SL 


The fourth of the authentic books on Slii’ah traditions is the 
Man la Yazarhu al-Fakih, by the celebrated Abu Ja lar 
Muhammad Ben’All Ben Biibawaili al-Kumi, already spoken 
of as the author of two Tafsirs on the Ivuran. 1 his collection 


1 The difference between the Hajj and the’Umrat is, that the former 
implies a pilgrimage to Makkah, with the performance of all the ceremome , 

and the latter merely a visit to the sacred city. 

* Har. Anal. p. 224, note. 2d edit. Harington only gives the titles of 

these books, and states their repute as authentic, on the au ' or ‘> 
Maulavi Simj ad-Din ’All, one of the law oibcers of the Suddex Dewamiy 

Adawlut. 

3 At-Tusi, p. rr 1 * 
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is of great note in Persia as well as in India. Ibn Babawaih 
wrote many other works on tradition, the principal of which, 
according to Nur Allah, was the Kitab al-Masabih. The 
large number of one hundred and seventy-two works on Law 
and Hadis are mentioned, on the authority of An-Najashi, to 
have been composed by this voluminous writer. 

Abu al-’Abbas Ahmad Ben Muhammad, commonly called 
Ibn ’Ukdah, was one of the greatest masters of the science 
of traditions 5 and was renowned for his diligence in collect¬ 
ing- them, and the long and frequent journeys which he 
undertook for the ]iurpo.se of obtaining information on the 
subject. Ad-Darakutnl, the Sunni traditionist, is reported 
to have said that Ibn ’Ukdah knew three hundred thousand 
traditions of the Ahl-i Bait and the Beni Hashiru. Ibn 
’Ukdah died at Kufa in A.II. 333 (A.D. 944). 

’All Ben al-Husain al-Mas’udi al-Hudaili, the far-famed 
author of the Maruj az-Zahab, and who has been, with some 
justice, termed the Herodotus of the East, was also a writer 
on the Shi’ah traditions. He died in A.H. 346 (A.D. 957). 
Another name, scarcely less celebrated in the annals of Arabic 
literature, likewise appears amongst the writers on the same 
subject; viz. that of Abu al-Faraj Ali Ben al-Husain al-Isfa- 
liaiu, who is said to have devoted fifty years to the composition 
of the well-known Ivitab al-Aghani, and who died in A.H. 
356 (A.D. 966). It is stated that Ad-Darakutni, and others 
of the Sunni traditionists, drew largely for their materials from 
the writings of this last author. 

The great Slu’ah lawyer, the Shaikh al-’Allamah al-IIilli, 
the author of the Khulasat al-Akwal, is also a very high 
authority on tradition. His chief works on the subject are the 
Istiksa al-I’tibar, the Masabih al-Anwiir, and the Durar wa 
al-Marjan. 

Last amongst the writers on the Shi’ah Hadis may be placed 




1 At-Tusi, p. • 
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Abu al-Futuh RSzi and Muhammad Bakir Ben Muhammad 
Talu, whose works, the Kitab-i Haaanfyah and the Hakk al- 
Yaldn, already described, although in the main controversial, 
may yet seem properl}' to lie included in the present class, from 
the number of traditions they comprise. The latter of these 
authors also composed a work treating exclusively of Iladis, 
and entitled the Bihar a l-Anwar. 


III. Having so far described the works on the traditions, it 
becomes necessary to give some notices of the general Digests 
and special Treatises, with their Commentaries, which, together, 
form the third class of law-books, according to the present 
arrangement, and treat more especially of practical jurispiu- 
dence in all its branches. These, as may be imagined, are 
exceedingly numerous; and it would be impossible, in this 
place, to give more than the following meagre selection. 

The cldef works that treat generally of the doctrines of the 
four principal sects of the Sunnis are mentioned by Haji Jvhal- 
fah to be the Jami’ al-Mazahib, the Mujmi al-lvhilafiy at, the 
Yanabi’ al-Ahkam, the TJyun, and the Zubdat al-Ahkam. 1 
The only one of these works of which I have been able to find 
a particular description is the Zubdat al-Ahkam, which ex¬ 
pounds the practical statutes of the different doctrines of the 
four Sunni sects, and was written by Siraj ad-Dln Abu Ilafs 
’CJiriar al-Ghaznavi, a follower of Abu Hanlfali, who died in 
A.H. 773 (A.D. 1371). 2 

I shall now mention separately' the more important of the 
works of the most celebrated lawyers of each particular sect, 
since though all the four Sunni sects receive in common the 
Six Sahihs, and other collections of their traditions, with a 
slight preference given by some sects to particular books, it is 
by no means the case with the law-books of the third class, 
each sect holding separate doctrines, and referring to distinct 
authorities. In the enumeration of these works I shall dwell 


1 Ilaj. Khali'. Torn. IV. p. 157. 


2 Ilaj. Khali - . Tom. Ill- p. 533. 
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more especially upon those which follow the doctrine of Abu 
Hanifah, the prevailing 1 Sunni sect in India. 

Abu Hanifah’s principal work is entitled the Fikli al- 
Akbar: it treats of the Aim al-Kalam, and has been com¬ 
mented upon by various writers, many of whom are mentioned 
% Haji Ivhaltiih. 1 

The Hanafi sect, as has already been remarked, is the one 
which obtains most commonly, and indeed almost entirely, 
amongst the Muhammadans of India; but the doctrines of its 
g’reat founder are sometimes qualified, in deference to the 
opinions of two of his most famous pupils. Sir William Jones 
says, "that although Abu Hanifah be the acknowledged head 
of the prevailing sect, and has given his name to it, yet so 
great veneration is shewn to Abu Yusuf, and the lawyer 
Muhammed, that, when they both dissent from their master, 
the Musselman judge is at liberty to adopt either of the two 
decisions which may seem to him the more consonant to rea¬ 
son, and founded on better authority.” 2 

In former times it seems that Abu Hanifah’s opinion was 
preferred, even when both the disciples dissented from him; 
but this is not the case at the present day. There is also a 
distinction ot authority to be observed ; viz. that where the 
two disciples differ from their master and from each other, the 
authority of Abu Y fisuf, particularly in judicial matters, is to 
he preferred to that of Muhammad. In the event, however, 
of one disciple agreeing with Abu Ilaniihh, there can be no 
hesitation in adopting that opinion which is consonant with his 
doctrine. 

Abu Yusuf Y a’kub Ben Ibrahim al-Kufi was born in A.H. 
113 (A.D..731), and died at Baghdad in A.H. 182 (A.D. 


1 H;ij. Khalf. Tom. IV. p. 457. 

2 Sir William Jones’s Works, Yol. III. p. 510. 4to. Loud. 1790. Anil 
see a passage from the Tabakat al-lianah'yat, quoted by Mirza Kasim Be**, 
where the same fact is slated.—Journal Asialiqqe, 4 ,lle Serie, Tome XV 
i>. 203, 
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798). He was a pupil of Abu Hanlfah, and was first ap¬ 
pointed to the office of Kazi of Baghdad by the Khalifall 
al-Hadi: subsequently he was raised to the dignity of Kazi 
al-Kuzat, or Chief Civil Magistrate, by the Klialifah Harun 
ar-Raslnd, being the first who held that high office. The only 
work known to have been written by Abu Y usut treats of the 
duties of a magistrate, and is entitled Adah al-Ivazi. 1 The 
reputation of this work has been eclipsed by that of another, 
having a similar title, by Al-Khassaf, which will presently be 
mentioned. Abu Yusuf is said to have committed his notes to 
his pupil, the Imam Muhammad, who made g'reat use of them 
in the composition of his works. 

Abu ’Abd Allah Muhammad Ben Husain ash-Shaibani, was 
bom at Wasitah in ’Irak al-’Arab, in A.II. 132 (A.D. 749), 
and died at Bay, the capital ot Khurasan, in A.II; 18i (A.D. 
802). The Imam Muhammad, as he is most generally called, 
was a fellow pupil of Abu Yusuf, under Abu Hanlfah, and on 
the death of the latter pursued his studies under the former. 
It is also stated, that, in his younger days, he was instructed 
by the Imam Malik. His chief works are six in number, of 
which five are considered of the highest authority, and are 
cited under the title of the Zahir ar-Rawayat, or Conspicuous 
Reports. 2 

The Jami’ al-Kablr, 3 the fiist of the Zahir ar-Rawayat, 
contains a body of most important questions of jurisprudence, 
and has been commented upon by many learned doctors, 
amongst whom we find the well-known Shams al-Aimmah 
Abu Bakr Muhammad as Sarakhsl, who died in A.II. 490 
(A.D. 1090), and Burhan ad-Dln Mahmud Ben Ahmad, each 
of whom composed a work entitled Al-Mulnt, which will be 
presently noticed. 

The Jarni’ as-Saghir, 4 the second of the works of the Imam 


1 Har. Anal. p. 234, n. 2d edit. Haj. Khalf. Tom. I. p. 219. 

2 Har. Anal. p. 230, n. 2d edit. 3 Haj. Khalf. Tom. II. p. 564. 

* Haj. Khalf. Tom. II. p. 553. 
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Muhammad, is perhaps even more celebrated than the Jami’ 
al-Ivablr; and it is in its composition that he seems to have 
been chiefly indebted to Abu Yusuf. The Commentaries on 
the Jami’ as-Sao-hlr are very numerous: the best known is by 

O * *■ 

As-tSarakhsi, and there is also one of some note by Burlian 
ad-Din ’Ah, the author of the Hidayah. 

The third work of the Imam Muhammad is the Mabsut fi 
FunV al-Hfmafiyat, 1 which is also of great celebrity, and has 
received numerous comments. 

The Ziyadat fi Furu’ al-Hanafiyat/ the fourth of the Con¬ 
spicuous Reports, is said to have been composed under the 
inspection and with the approbation of Abu Y usuf. It is a 
work highly esteemed, and, together with its supplement by 
the same author, has been commented upon by a multitude of 
writers, among’st whom are As-Sarakhsi, and Kazi Ivhan 
Hasan Ben Mansur al-Uzjandi, who died in A.H. 59.2 (A.D. 
1195). 

The fifth of the Zahir ar-Rawayat is called the Siyar al- 
Kabir wa as-Saglnr, 3 and is supposed to have been the latest 
work of its author. The name of Abft Yusuf nowhere occurs 
in the Siyar. 

The Nawadir, the sixth and last of the known compositions 
of the Imam Muhammad, though not so highly esteemed as 
the others, is still greatly respected as an authority. 

The next authorities among the Hanafis of India, after the 
founder of their sect and his two disciples, are the Imam Zufar 
Ben al-Hazfl, who was Chief Judge at Basrah, where he died 
in A.H. 158 (A.D. 774), 4 and Hasan Ben Ziyad: these 
lawyers were contemporaries, friends, and scholars, of Aha 
Hanifah, and their works are stated to be cpioted in India as 


1 ITaj. Kfaalf. Tom. V. p. 361. 2 Haj. IChalf. Tom. III. p, 552. 

3 Haj. Khalf. Tom. HI. p. 687. 

4 Hamilton’s Hedaya, Preliminary Discourse, p. ixsv. 
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authorities for that Imam’s doctrines, more especially when 
the two disciples are silent. 1 

In addition to the above, the following- are a few of the 
works according- to the doctrines of the Hanafi school, best 
known, and most frequently referred to in India, or in the 
works of chief authority in that country. 

Abu Bakr Ahmad Ben ’Ann- al-Khassaf was the author of 
the most celebrated of several treatises known by the name ot 
Adab al-Kazi. He died in A.H. 261 (A.D. 874). Hfiji 
Khalfah speaks very highly of this work, which contains one 
hundred and twenty chapters, and has been commented upon 
by many learned jurists: the most esteemed Commentary is 
that of ’Umar Ben ’Abd al-’Aziz Ben Mazah, commonly 
called Husam ash-Shahid, who was killed in A.H. 530 (A.D. 
1141). 2 

Abu Ja’far Ahmad Ben Muhammad at-Tahawl is one of 
the numerous commentators on the Jami’ as-Sag-hlr of the 
Imam Muhammad: he also wrote an abridgment of the 
Hanafi doctrines, called the Mukhtasar at-Taliawi. Both 
works are often quoted as authorities in India, but they are 
not known to exist in that country at the present day. At- 
Tahawi died in A.H. 321 (A.D. 933). 3 

The Mukhtasar al-Kudfm by Abu al-Husain Ahmad Ben 
Muhammad al-Kuduri, is among- the most esteemed of the 
works which follow the doctrines of Abu Hanifah, and is of 
high authority in India; indeed, it is in such general repute, 
that Hajl Khalfah, when speaking of those several works 
which are emphatically designated by antonomasia, “Al- 
Kitab” or “the Book,” says, that if, in matters connected 
with jurisprudence, such expression be used, it signifies the 


1 Harington quotes the Fatawa al-Hammacliyah in proof of this statement, 
liar. Anal. p. 229. 2d edit. 

2 Haj. Khalf, Tom. I. p. 220. 3 Haj. Khalf. Tom. V. p. 441. 
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Muklitasar al-Kuduri. 1 It is a general treatise on law, and 
contains upwards of twelve thousand cases. As may be sup¬ 
posed with regard to a work of such celebrity, it has been com¬ 
mented on by numerous writers : several of the Commentaries 
are quoted in the Fatawa al-Alamgirf. Al-Kuduri died in 
A.II. 428 (A.D. 10;36).' 2 

The section of Al-Kuduri’s work relating to the warring 
against infidels was published in the original, with a Latin 
translation by Losenmiiller, in the year 1825. s 

A well-known Commentary on the Muklitasar al-Kuduri 
is entitled Al-Jauharat an-Nayyirat ., 4 and is sometimes called 
Al-Jauharat al-Munirat . 5 Baillie says that this work, though 
of later date than the Hidayah, is perhaps more valuable in 
other respects . 6 

Shams al-Aimmah Abu Bakr Muhammad as-Sarakhsi, 
mentioned above as the author of comments upon the J ami’ 
al-Kabir and the Jami’ as-Saglnr of the Innim Muhammad, 
and of other works, composed, whilst in prison at TJzjand, a 
law-book of great extent and authority,’ entitled the Mabsut . 7 
He was also the author of the most generally celebrated of the 
many works entitled Al-Muhit, which is derived in a great 
measure from the Mabsut, the Ziyadat, and the Nawadir of 
the Imam Muhammad . 3 

Burhan ad-Din Mahmud Ben Ahmad, already spoken of, 
also wrote a Muhit, which, though known in India, is not so 
greatly esteemed as the Muhit as-Sarakhsi. The work of 
Burhan ad-Din Mahmud is commonly known as the Muhit 
al-Burhani, and is taken principally from the Mabsut, the two 


1 Haj. Khalf. Tom. V. p. 30. Do Sacy Authologie Grannnatienle Arabe, 
p. 381. 

2 Ibn Khali. Yol. I. p. 59. Do Sacy Chrest. Arabe, Tonic II. p. 100. 
BAj. Khalf. Tom. V. p. 451. 

3 Posemnuller, Analecta Arabica, Pars I. 4to. 1823. 

4 Haj. Khalf Tom. V. p. 452. 5 Haj. Khalf Tom. II. p. G5G. 

c Baillie’s Moohummudan Law of Inheritance, Prof. p. vii. 

7 IIaj. Khalf. Tom. Y. p. 303. 3 Haj. Khalf Tom. Y. p. 433. 
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Jami’s, the Siyar, and the Ziyhdat, of the Imam Muhammad: 
the author also made use of the Nawadir of the same doctor in 
composing - his work. 1 

The Shaikh ’Ala ad-Din Muhammad as-Samarkandi com¬ 
posed a compendium of Al-Kuduri’s Mukhtasar, which he 
entitled the Tuhfat al-Fulcaha. 2 The work of ’Ala ad-Din was 
commented upon by his pupil Abu Bakr Ben Mas ful al- 
Khshani, who died in A.H. 587 (A.D. 1191). 3 This comment 
is entitled Al-Badai’ as-Sanai’. Both the text and its com¬ 
ment, though not known in India, are often quoted as au¬ 
thorities. 

The Hidayah is the most celebrated law treatise according 
to the doctrines of Abu Hanifah, and his disciples Abu Yusuf 
and the Imam Muhammad, which exists in India: it is a 
Commentary on the Badai’ al-Mubtada, and both the text and 
comment are from the pen of Burhan ad-Din ’All Ben Abu 
Bakr al-Marghimini, who, after employing thirteen years m 
writing the Hidayah, died in A.H. 593 (A.D. 1196).* The 
divisions and general arrangement of the Hidayah are taken 
from the Jami’ as-Saghir of the Imam Muhammad, and it 
consists of a Digest of approved law cases, illustrated by proofs 
and arguments. Haji Khalfah says, in describing the Hida- 
\ ah, “ it is a practice observed by the composer of this work 
to state first the opinions and arguments of the two disciples 
(Abu Yusuf, and the Imam Muhammad); afterwards the 
doctrine of the great Imam (Aim Hanifah); and then to 
expatiate on the proofs adduced by the latter, in such manner 
as to refute any opposite reasoning on the part of the disciples. 


<SL 


2 Haj. Khalf. Tom. II. p. 235. 


i Ilaj. Khalf. Tom. V. p. 431. 

3 Haj. Khalf. Tom. II. p. 235. ' , 

* Haj Khalf. Tom. VI. p. 479. The text of the Halayah corresponclg 
generally with Al-Kuduri, and from this circumstance, and a similar corres¬ 
pondence between it and the text of the Jauharat an-Nayyirnt, it may per¬ 
haps be inferred that the Mukhtasar al-Kudiiri is really the original text 
of the Hidayah. See Baillie, Moohummudau Law of Sale; Preliminary 
Remarks, p. sv. note. 







Whenever lie deviates from this rule, it may he inferred that 
he inclines to the opinions of Abu Yusuf and the Imam Mu¬ 
hammad. It is also his practice to illustrate the cases specified 
in the Jami’ as-Saghirand Kudurl, intending-the latter when- 
ever he uses the expression ‘he has said in the book.’ In 
praise of the Hidayah, it has been declared, like the Ivuran, to 
have superseded all previous books on the law; that all per¬ 
sons should remember the rules prescribed in it •, and that it. 
should fie followed as a guide through life.” 

The same motive which dictated the compilation of the 
Hindu Code, induced Warren Hastings to recommend that a 
translation should be made into English of the Hidayah; and 
accordingly Mr. Hamilton undertook the task; unfortunately, 
however, it was suggested by the Muhammadan lawyers wlio 
were consulted on the occasion, that inasmuch as the idiom of 


the author was particularly close and obscure, a Persian version 
should be first made “ under the inspection of some of their most 
intelligent doctors, which would answer the double purpose oi 
clearing’ up the ambiguities ot the text, and, by being' intro¬ 
duced into practice, of furnishing the native judges ot the 
Courts with a more familiar guide, and a more instructive pre¬ 
ceptor, than books written in a language of which few of them 
have opportunities of attaining a competent knowledge.” 1 This 
was accordingly donej and from this Persian translation Mr. 
Hamilton executed his English version, 2 which is thus rendered 
less to be depended upon than if it had been made from the 
orio-inal Arabic, without adding in any degree to its intelligi¬ 
bility. The work of Burhan ad-Din ’All as we possess it in 
tills translation, is, however, a most useful book, although it, con¬ 
tains much that is unimportant, and omits altogether the Law 
of Inheritance, which is, perhaps, the most important of all. 

The text, of the Hidayah was published in the original 





1 Hamilton’s lledaya, Prelim. Disc. p. xliv. 

2 The lledava, or Guide ; a Commentary on the Mussulman laws, trail* 
latcd by Charles Hamilton. 4 Vols. 4to. Calcutta, 1701. 
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Arabic at Calcutta in A.H. 1234 (A.D. 1818), 1 and was again 
edited, together with its Commentary, the Kifayali, by Hakim 
Maulavi ’Abd al-Majid in 1834.® The Persian version was 
also published at Calcutta in the year 1807. 3 

A work of such great celebrity and authority as the Hidayah 
has of course been illustrated by a large number of Commen¬ 
taries, the first of which is said to have been written by Hamid 
ad-Dln ’All al-Bukharl, who died in A.H. 007 (A.I). 1208), 
and is a short tract entitled the Fawald. The glosses of the 
Hidayah which are most conspicuous for their reputation in 
India, are the Nihayah, the ’Inayah, the Kifayali, and the 
Path al-Kadlr. 

The Nihayah of Husain ad-Dln Husain Ben ’Ali, who is 
said to have been a pupil of Burhan ad-Dln ’All, and died in 
A.H. 710 (A.D. 1310), 4 was the fh’st composed of these; and 
it is important as supplying the omission of the Law of In¬ 
heritance in the Hidayah, although the chapter on this law is 
stated not to be looked upon as of equal authority with the 
Faraiz as-Sirajlyah, which will be hereafter described. 

There are two Commentaries on the Hidayah entitled 
’limyah; 5 but the one more commonly known by that name was 
written by the Shaikh Akmal ad-Dln Muhammad BenMahmud, 
who died in A.H. 786 (A.D. 1384). The ’Inayah is much 
esteemed for its studious analysis and interpretation of the text. 

'J he Arabic text of the ’Inayah was published in Calcutta in 
1837, edited by Itamdhan Sen. 6 


J 2 Vols. Folio, Calcutta, A.H. 1234 (A.D. 181S). 

2 .Lijwll . j J5L.U ij LIAH L:=>-,A ijl 

The Hidayah, with its Commentary, called the Kifayali, a Treatise on ques¬ 
tions of Mohammadan law, published by Hukeem Moulvee Abdool Mnjeed. 
VoU. 4to. Calcutta, 1834. 

4 Vols. 8vo. Calc. A.H. 1221 (A.H. 1807). 

4 Haj. Khalf. Tom. VI. p. 480. 5 Haj. Khalf. Tom. IV. p. 200. 

Inayah, a Commentary on the Hidayah; a work on Mohammedan Law 
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Tlie third Commentary, the Kifayah, is by Imam ad-Din 
Amir Katib Ben Amir ’Amr, who had previously written another 
explanatory gloss of the same work, and entitled it the G-hayat 
al-Bayan. The Kitayah was finished in A.II. 747 (A.D. 1340), 
and, besides the author’s own observations, gives concisely 
the substance of other Commentaries. 

The original text of the Kifayah, accompanied by that of 
the Hidayah, has been published as mentioned above. 

The Fath al-Kadir lil-’Ajiz al-Fakir. by Eamal ad-Din 
Muhammad as-Siwasi, commonly called Ibn Hammam, who 
died in A.H. 801 (A.D. 1450), 1 is the most comprehensive of 
all the comments on the Hidayah, and includes a collection of 
decisions which render it extremely useful. 

The Waft by Abu nl-Barakat ’Abd Allah Ben Ahmad, com¬ 
monly called Hafiz ad-Din an-Nasafi, and its Commentary, 
the Kfifi, by the same author, are works of some authority. 
An-Nasafi died in A.H. 710 (A.D. 1310). 

An-Nasali is also the author of the Kauz ad-Dakaiky a hook 
of great reputation, principally derived from the AY afi, and 
containing questions and decisions according to the doctrines 
of Abu Hanifah, Abu Yusuf, the Imam Muhammad, Zufar, 
Ash-Shafi’i, Malik, and others. Many Commentaries have been 
written on this work: the most famous is the Bahr ar-llaik, 
which may, indeed, almost be said to have superseded it in 
India. The Bahr ar-Eaik is by Zain nl-’A bidin Ben Nujaim 
al-Misri, who died in A.H. 970 (A.D. 1502). 3 He left his work 
incomplete at his death, but it was finished In his brother, 
Siraj ad-Din ’Umar, who also wrote another and inferior Com¬ 
mentary on the same work, entitled the Nalir al-haiK. 

The Tabyln al-Hakaik, 4 which is another Commentary on 
the Kanz ad-Dakaik, was composed by Fakhr ad-Din Abu 


compiled by Muhammad Akmuloodeen, Ibn Muhmood, Ibn Ahmudoml 
Jl uimice; edited by MoonsheeBanulliuu Sen. 4 Vols. tto. Calcutta, 1837. 
1 Haj. Khalf. Tom. VI. p. 484. 2 Haj. Khalf. Torn. V. p. 249. 

s Haj. Khalf. Tom. V. p. 250. 1 Haj. Khalf. Tom. V. p. 250. 
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Muhammad Ben ’All az-Zaila’i, who died in A.H. 743 (A.D. 
1342), and is in great repute in India, on account of its 
upholding the doctrines of the Hanafi sect against those of 
the followers of Ash- Shafi’i. 

Two other Commentaries on the Kanz ad-Dakaik deserve 
mention: one is called the Bamz al-Hakaik, and is by Badr 
ad-Din Mahmud Ben Ahmad al-’Aim, who died in A.H. 855 
(A.D. 1431) ;* the other is the Matlab al-Faik by Badr ad-Dm 
Muhammad Ben ’Abd ar-Bahman ad-Dairi: -2 the latter is much 


esteemed in India. 

The Wikayah ar-Itimayah which was written in the seventh 
century of the Hijrah, by Burhan ash-Slianyat Mahmud, as 
an introduction to the study of the Hidayah, 1 * 3 has been com¬ 
paratively' eclipsed by' its Commentary, the Sharh al-Wikayah, 
by ’Ubaid Allah Ben Mas’ud, who died in A.H. 750 (A.D. 
1349): this author’s work combines the original text with a 
copious gloss explanatory and illustrative. Both the W ikayah 
and the Sharh al-Wikayah are used for elementary instruc¬ 
tion in the Muhammadan Colleges. Other Comments on the 
Wikayah exist, but they are of no great note. 

The Sharh al-Wikayah has been printed and published at 
Calcutta. 4 


The Nukayah is another elementary law book well known 
in India, and is by' the author of the Sharh al-Wikayah : it is 
sometimes called the Mukhtasar al-Wikayah, being, in fact, an 
abridgment of that work. 5 

The original Arabic text of the Mukhtasar al-Wikayah, was 
printed and published at Kasan in the year 1845.“ 

Three Comments on the Nukayah are much esteemed: they 


1 Ilaj. Khalf. Tom. V. p. 250. 

5 Haj. Khalf. Tom. V. p. 252. Harington seems to confound these two 
Commentaries, liar. Anal. p. 238 and note. 2d. edit. 

8 Ilaj. Khalf. Tom. VI. p. 458. 

4 4to. Calc. K.D. 5 Haj. Khalf. Tome VI. p.373. 

* Kasan, A.H. 1261 (A.D. 1845). 
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were written respectively by Abu al-Makarim Ben ’Abd 
Allah in A.II. 907 (A.D. 1-301), Abu ’All Ben Muhammad 
al-Birjindi in A.II. 985 (A.D. 1528), and Shams ad-Din 
Muhammad al-Khunisam in A.H. 941 (A.D. 1534). 

The Ashbah wa an-Naza'ir is also an elementary work of 
great reputation by Zain al-’Abidin, the author of the Bahr 
ar-Raik already mentioned. Haji Khalfah speaks of this 
work in high terms, and enumerates several Appendices to it 
that have been composed at different times. 1 

The original text of the Ashbah wa an-Naza'ir was pub¬ 
lished at Calcutta in the year 1820, edited by Ramdhan 
Sen y and was again printed at the same place, together 
with a Commentary by Ahmad Ben Muhammad al-IIamawi 
in 1844. 3 

There is a law treatise entitled Nur al-Anwar fi Sharh al- 
Manar, by the Shaikh Jun Ben Abi Sayyid al-Makki: it was 
published at Calcutta in the year 1819. 4 A new edition of 
this work was published in lithography at Laklmau, in 1849. J 

A small tract on the sources of the law, entitled the I snl 
ash-Shashi, together with an explanatory Commentary, was 
printed in lithography, at Dihli, in the year 184? 
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1 llaj. Khalf. Tom. I. p. 309. 

2 , iL^]\ Al-Ashbaho wa al-NazaTr, a Treatise on IM.olminmedan 
law. originally compiled by Zeiu al-Abdin Ibne Najim, edited by Munslu 
ltaindhau Sen. 4to. Calc. 1S2G. 

3 4^' 4 tr* A 1 A!' • 

J .-A) ^ j C-y-« J-A- igd' 

\. - A t afn (Tdeutta. A.H. 1260 (A.D. 1341.) 


L5 
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\ 4to. Calcutta, A.II. 1260 (A.D. IS 11.) 

lill " * ; i ,J Fol. Calcutta, 1810, 

o j'y s 'jy 

4j\yi\jy 8vo - LftW “ au ’ A ' H> 1266 (A,D - 

1840). 

1 hk* Svo. Del.li, A.II. 126-1 (A.D. 
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The Asas al-Usid, by the Sayyid Dildar ’All Ben Sayyid 
Muhammad Mu’fn al-IIindi an-Nasrabadi is also a treatise on 
the sources of the law.' It was published in lithography, at 
Lakhnau, in the same year. 2 

A short general treatise in Urdu, entitled Filch Ahmadi, by 
Maulavi Iiadrat Ahmad Ben Hafiz ’Inayat Ahmad al- 
Faruki, was lithographed at Dilln, in 1847. 3 

At the same place, and in the same year, appeared a trans¬ 
lation in Urdu by Muhammad Husain Ben Muhammad Bakir 
of a Persian treatise on the law of marriage, by Media Mu¬ 
hammad Bided-. 4 This work is also lithographed. 

These are the principal law-books of the third class that are 
known, and are of authority among the Sunnis of the Hanafi 
sect in India; but, as may be imagined, it is only a few ot 
these that are quoted in the Courts; the Hidayah and its 
comments, illustrated by the books of I atawa, generally suf¬ 
ficing to satisfy the Judges, and to offer sufficient grounds on 
which to base a decision. 

Many works according to the doctrines of Abu Hanifah 
have been written, and are received as authorities in the Turk¬ 
ish empire. These I apprehend would be admissible if quoted 
iii our Courts in India where the parties to a suit are of the 
Hanafi persuasion. 

The most celebrated of these is the Multaka al-Abhar, by the 
Shaikh Ibrahim Ben Muhammad al-Halabi, who died in A.H. 
950 (A.D. 1549). This work, which is an universal code of 
Muhammadan law, contains the opinions of the four chief Muj- 
tahid Imams, and illustrates them by those of the principal 


1 (jwLU 8vo. Lakhnau. A.H. 1264 (A.D. 1847). 

2 _cj^ 1 tfi. Svo. Dchli, A.IL 1264 (A.D. 1847). 

3 \ji T if ^ _L(j jJl-o, 

. Afj Jii 0 .J * 

ly J JiU j-i. 8VO. Delhi, 1264 (A.D. 1847.) 
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jurisconsults of the school of Abu Hanffah. It is more fre¬ 
quently referred to as an authority throughout Turkey, than 
any other treatise on jurisprudence. 1 * 

The Multaka al-Abhar was published in the original Arabic, 
at Constantinople, in A.II. 1251 (A.D. 1835) y and a Com¬ 
mentary on it, entitled the Majnuf al-Anhar, by ’Abd ar- 
lialnnan Ben Shaikh Muhammad, commonly known by the 
name of Shaikh Zadah, was published at the same metropolis, 
in A.H. 1240 (A.I). 1824). 3 A Turkish translation, accom¬ 
panied by a commentary by Muhammad Mavkufati, called 
after his name, AMVlavkufatl, 4 appeared at Buliik, in the year 
1838. The Multaka has been also translated, in a great, part, 
into French, and constitutes the basis of D’Ohsson’s magnifi¬ 
cent work on the Ottoman Empire. 

The Durar al-Hukkam, by Muhammad Ben Fararaurz, 
commonly called, Mulla Khusru, who died in A.H. 885 (A.D. 
1480), is a Commentary upon a law treatise by the same 
author, entitled the Ghurar al-Ahkam. 5 Mulla Khusru, who 
is one of the most renowned of the Turkish jurisconsults, com¬ 
pleted his work in A.H. 882 (A.D. 1477). It is very volu¬ 
minous, and, as an authority, is second only to the Multaka 
al-Abliar, which is preferred to it chiefly on account of its 
com pa ra tive brevity. 6 

The text of the Durar al-IIukkam was published at Con¬ 
stantinople in the year 1844. 7 A Turkish translation of this 
Commentary, accompanied by the Arabic text of the Ghurar 


1 D'Ohsson, Tableau General de l’Empire Othoinan. Tome I. Introd. 

Sect. III. 

3 jbsr'Jl S-.l i 4to. Constantinople, A.II. 1251 (A.D. 1S35). 

3 jlA! fUs* 4to. Constantinople, A.H. 1210 (A.D. 1824). 

4 Folio. Bulak, A.H. 1234 (1838). 

6 llaj. Khalf. Tom. HI. p. 215, and Tom. IV. p. 312. 

6 Journal Asiatique, 4 m,! Serie. Tome III, p. 210. 

7 jjs. _ .A J ACiJ nJ 4to. Constantinople, A.H. 12G0 
(A.D. 1844).^ 




al-Ahkam, appeared previously, at tlie same place, in the year 
1842. 1 

A tract on Penal Laws, in Turkish, was published at Con¬ 
stantinople, in A.H, 1254 (A.D. 1838): it is entitled Kanun 
Namah-i Jaza. 8 The penal clauses in the Kliatt-i Sharif have 
been twice printed j once in Turkish, 3 published at Constan¬ 
tinople in 1841; and again in Turkish, with a German trans¬ 
lation by Petermann, 4 published at Berlin in the following 
year. 

It will be unnecessary to dwell at any length upon the 
books which have been composed according to the doctrines of 
the three other principal Sunni sects. 

I have already mentioned, that the sect founded by Malik 
Ben Anas is not known to prevail in any part of India; but 
the student of Muhammadan law will consult with interest 
two treatises which have lately appeared in France on the 
Maliki doctrines. 

The first of these was published in 1842, by M. Vincent. 5 
It contains a short account of the origin of the Maliki doctrine, 
principally derived from Al-Makrizi, 6 a description of the most 
noted works treating of that doctrine, 7 and a translation of 
the chapter on Criminal Law, taken from the Bisfilah of Abu 
Muhammad Abd Allah Ben Abu Zaid al-Kairuwuni. 8 The 
preliminary matter in M. Vincent’s treatise is very interesting. 


‘ JJ=- 8? 

1258 (A.D. 1842). 
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8vo. Const. A.H. 1254 (A.D. 1839). 

3 Const. A.H. 1251 (A.D. 1841). 

4 Beitrage zu einer Geschichte der neuesten Bcformcn dcs osmanischen 
Seiches, enthaltend den Hattischerif von Gulbane, den Ferninn von 21 
Nov. 1839 und dasneueste Strafgosetzbuch, tiirkieeh nnd deutseli, m Ver- 
bindung ruit Samis Effendi hcrausgegebcn von J. II. Petermann. Svo. 

Seri. 1842. . . 

‘ Etudes sur la Loi Musulmane (Sit de»Malek) Legislation frnmnello. 

Par M. B. Vincent. Svo. Paris, 1842. 

* Ibid. p. 13. 7 Ibid. p. 31. 


5 Ibid p. 63. 
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The second is a French translation, by M. Perron, of the 
Mukhtasar of Khalil Ibn Ishak, who flourished in the four¬ 
teenth century of our cera. 1 The Mukhtasar is a work pro¬ 
fessedly treating- of the law according- to the Maliki doctrines, 
and is of conclusive authority in Algeria, Tunis, Tripoli, 
Morocco, Senegal, and almost all parts of Africa where 
the Muhammadan religion is prevalent. M. Perron’s version 
has been undertaken by order of the French Government, for 
the especial use of those who are employed in the administra¬ 
tion of justice in Algeria, and is the more valuable, as the 
translator has not confined himself to a bare translation of the 
original text, but has illustrated all the obscure passages by 
introducing explanations from, the different commentators on 
the work. It is the first complete translation of a general 
treatise on Muhammadan jurisprudence that has appeared. 
The typographical excellence of the volumes, combined with 
their lowness of price, do honour to the liberality of the French 
Government. 

The original text of the Mukhtasar of Khalil has been 
edited by M. Richebe under the direction of M. Remand, 
and was published at Paris in 18o£>. It is printed in the 
Maghrabi character. 2 

1 he works of MM. Y incent and Perron, above mentioned, 
are peculiarly worthy of notice as being- the first, and indeed 
the only ones, devoted to the explanation of the Sunni doc¬ 
trines Other than those of Abu Hanifuh, that have been pub¬ 
lished in any European language. 

Ash-Shafi’i, the third of the chief Mnjtahid Imams, and 
the preceptor of Ibn Hanhal, besides the works on the tradi¬ 
tions already noticed, is said to have composed a most excel¬ 
lent treatise on jurisprudence, entitled Al-Filch al-Akbar; hut 

1 Precis do Jurisprudence Musulmane eelon lc Kite Atalekite. Par 
Khalil Ibn Ish&k, Traduit de l’arabe par M. Perron. Paris. Imp. Svo. 
0 Tomes, ISIS— 51 . 

Precis do Jurisprudence Musulmaue suivaut le rit Malekite, par Sidi 
Khalil. Paris, 8vo. ISo-3. 









it has been questioned whether he was the author . 1 Abu 
Ibrahim Isma’il Ben Yahya al-Muzani, who was a distin¬ 
guished disciple of Ash-Shafi’i, and a native of Egypt, was 
the most celebrated among that doctor’s followers for his 
acquaintance with the legal system and juridical decisions 
of his preceptor, and for his knowledge of the traditions. 
Amongst other works, he wrote the Mukhtasar, the Mansur, 
the °ilasail al-Mu’tabffa, and the Kitab al Wasail, The 
Mukhtasar is the basis of all the treatises composed on the 
leo-al doctrines of Ash-Shafi’i, who himself entitled Al-Mu- 
zani “the champion of his doctrine.” Al-Muzani died in 

A.I1. 264 (A.D. 877). 2 tt , , . 

The writings of the followers of Ibn Hanbal are feu m 
number, and °it will be needless to mention any of them in 
this place, as they are never quoted in India, where his sect is 
not found to prevail. 

The Shi’ah works of the third class are, perhaps, not so 
numerous in proportion to those of the Sunnis, as are their 
works on the traditions, the writers of the Slii’ah sects having 
expended more labour upon theological controversy, and that 
portion of the law immediately connected with the doctrines 
of their faith and their religious observances, than upon thoso 
branches which treat of civil and criminal jurisprudence. 
The materials for a description of this class of law-books are 
scanty. The bibliographers give little more than their names, 
which, as is most frequently the case with regard to the titles of 
oriental works, afford scarcely any information as to their con¬ 
tents: in addition to this, MSS. of Shi’ah law-books are 
rarely to be met with in any of our libraries. 

’Abd Allah Ben ’All al-IIalabi was one of the first writers 
on Slii’ah jurisprudence as he was amongst the earliest com¬ 
pilers of the traditions of that sect. It does not appear, 
however, that any of his legal compositions are extant. 


1 Ildi. Khalf. Tom. IV. p. 459. 

3 Ibu Khali. Vol. I. p. 200; Haj. Khalf. Tom. \. p. 4oJ. 
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Yiinas Ben ’Abd ar-Rahman al-Yuktaini, who has been 
spoken of as a writer on traditions, composed a number of law- 
treatises of the present class. The most famous is entitled 
the J ami’ al-Kabir. 

Abu al-Hasan ’All Ben al-Husain al-Kumi, commonly 
called Ibn Babawaili, who died in A.H. 329 (A.D. 940), was 
the author of several works of note, one of wdiicli is called the 
Kitab ash-Sharai’. This writer is looked upon as a consider¬ 
able authority, although his fame has been almost eclipsed 
by his more celebrated son, Abu Ja’far Muhammad, already 
mentioned as a traditionist. When these tw r o writers are 
quoted together, they are called the two Saduks. The best 
known of the law-books of the present class, composed by 
Abu Ja’far, is the Makna’ ii al-Fikh. Abu Ja’far is said to 
have written in all one hundred and seventy-two Avorks, and 
to have been especially skilled in Ijtihad. 

Abu ’Abd Allah Muhammad Ben Muhammad Ben an- Yu’- 
man, surnamed the Shaikh Mufid and Ibn Mu’allim, was, a 
renowned Shfah laAvyer. Abu Ja’far at-Tusi describes him in 
the Fihrist as the greatest orator and lawyer of his time, the 
most eminent Mujtahid, the most subtle reasoner, and the 
chief of all those Avho delivered Fatwas. 1 Ibn Kasfr ash- 
Shami relates, that when he died—an event which took place 
in A.H. 413, or, as some say, in 410 (A.I). 1022—1025) — 
Ibn nn-Nakib, who aa as one of the most learned of the Sunni 
doctor's, adorned his house, told his followers to congratulate 
him, and declared, that since he had lived to see the death of 
the Shaikh Mufid he should himself leave the world without 
regret. The Shaikh Mufid is stated to have Avritten two hun¬ 
dred Avorks, amongst which, one called the Irsliad is avcII 
known. These are all enumerated in the Maj&lis al-Muminin, 
on the authority of the Shaikh Najaslu. When the Shaikh 
Mufid is quoted in conjunction Avith Abu Jafar at-Tusi they 
are spoken of as the two Shaikhs. 


i At-Tusi, p. Hf. 
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Abu Jaffar Muhammad at-Tusl, who has been already 
noticed as a writer on biography, a commentator on the 
Kuran, and one of the most distinguished of the Shl’ah com¬ 
pilers of traditions, is also of the highest authority as an 
author of the present class of law-books. His chief works are 
the Mabsut and the Khilatj which are held in great estima¬ 
tion, as are also the Nihayah and the Muhft, by the same 
author. The llisalat-i Ja’fariyah is likewise a. legal treatise 
by At-Tusl which is frequently quoted. 

The most generally known of all the Shl’ah lawyers is the 
Shaikh iNajm ad-Dln Abu al-Kasim Ja’far Ben Muayyid 
al-Hilll, commonly called the Shaikh Muayyid. He died in 
A.H. 6?G (A.I). 1277). His great work, the Sharai’ al-lslam 
is more universally referred to than any other Shl’ah law¬ 
book, and is the chief authority for the law of the Indian 
followers of ’All. 

The original text of the Sharai’ al-lslam was edited in 
Calcutta, by Maniac! Sayyid Aulad Husain and Maulavl 
Zahur ’All, and published in the year 1839. 1 

A valuable and voluminous Commentary upon the Sharai’ 
al-lslam, entitled the Masalik al-Afham, was written by Zain 
ad-Dln ’All as-Sa’ll, commonly called the second Shahid. 

Yahya Ben Ahmad al-Hilll, who was celebrated for his 
knowledge of traditions, and who died in A.H. 679 (A.D. 
1280), is well known amongst the Imamlyah sect for his 
works on jurisprudence. The Jami’ ash-Sharai’ and the Mud- 
khal dar Usfil-i Fikh are in the greatest repute. 

The Shaikh al-’Allamah Jamal ad-Hln Hasan Ben Yusuf 
Ben al-Mutahhir al-Hilll is called the chief of the lawyers of 
Hillah. He has been already mentioned as the author of the 


1 wi-jUaj ij-i jAA! 

J.k.1 USjll The Sharava ool Islam, a treatise “ on 

lawful and forbidden things,” by A bool Kasim of lloollu. Edited by Moolvee 
Seyud Oulad Ilosein and Moolvee Zulioor Ulee. -Ho. Calcutta, lSS!). 
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Klmlasat al-Akwal; nor is liis name second to any other as 
a writer of the present class of Shfah law-books, his legal 
works being- very numerous, and frequently referred to as 
authorities of undisputed merit. The most famous of these 
are the Talkhls al-Mariim, the Ghayat al-Ahkam, and the 
Tahrlr al-Ahkam, which last is a justly celebrated work. The 
Mukhtalaf ash-Sln’ah is also a well-known composition of this 
great lawyer ; and his Irshad al Azhan is constantly quoted 
as an authority, under the name of the Irshad-i ’Allamali. 

The Jami’-i ’Abbas! is a concise and comprehensive treatise 
in Persian on Shfah law, comprising twenty books. 1 2 It is 
Generally considered as the work of Balia ad-Din Muhammad 
’Amil!, who died in A.H. 1001 (A.D. 1621); but that lawyer 
only lived to complete the first five books, dedicating his work 
to Shah ’Abbas II. The remaining fifteen books, as I have 
ascertained from a MS. preserved in the Badeliffe Library at 
Oxford, and forming part of the collection procured in the 
East by Mr. .Tames Fraser,' 1 were subsequently added by 
Nizam Ibn Husain as-Sawai. This fact is not mentioned 
in the only other MS. of the entire work which I have met 
with ; but in the Fraser MS., which comprises two volumes, 
the first containing- the first five books, there is a distinct 
Preface to the sixth book, where it is expressly stated ; and it 
is corroborated by the existence of a MS. in the Library of 
the East-India Company, 3 which contains the first five books 
only of the Jarni’ ’Abbas!, illustrated with notes, forming a 
perpetual commentary, taken from the principal Shfuli law 
authorities, by ’Izz ad-Dln Muhammad Ben Mir Abu al- 
Hasan al-Husain! al-Musaw!, who entitled his work the 
Majmu’-i Izdiyad. 

1 This work must not be confounded with another under the same title, 
which is an abridgment of the Fatawa-i Muhammad! by ’Abd ar-Rahman 
’Abbas, and is dedicated to T!pu Sultan. See Stewart’s Catalogue of the 
Library of Tippoo Sultan, p. 157, No. XCIII. 

2 MS. I. 4—25. Aud see Fraser’s Catalogue at the end of his History 

of Nadir Shah, p. 32. 8vo. Lend. 1742. 3 MS. No. 1980. 
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Two modeni Shi’ali works of the present class are deserv¬ 
ing* of notice : these are-, the Mufutih, by Muhammad ]3en 
Murtaza, surnamed Muhsan, and a Commentary on that work 
by his nephew, who was of the same name, but surnamed 
Hddl. 

The Mukhtasar an-Nafi’ is a Shi’ali law treatise very fre¬ 
quently quoted. It is by the author of the pharaf al-Islam. 

A general digest of the Imamiyah law in temporal matters 
ivas compiled under the superintendence of Sir William .Jones, 
the text of which still remains in MS. The first portion of 
this Digest was translated by Colonel Baillie, 1 who introduced 
some valuable additions, particularly the ninth and tenth 
books, which are translated from the Tahrfr al-Ahkam of 
Alla mah al-Hilh. It is greatly to be regretted that this work 
was not completed, and that the Preliminary Discourse pro¬ 
mised, and so frequently referred to by the translator in the 
first volume, was never published, as there can be no doubt 
that Colonel Baillie’s extensive knowledge and means of ac¬ 
quiring information on the subject would have supplied the 
numerous and unavoidable deficiencies of the present imper¬ 
fect sketch of the authorities of Shf ah law. 

IV. The works which treat separately and especially of the 
J Ilm al-Faraiz, or science of dividing inheritances, are not 
numerous in India, the Sirajiyah, and its Commentary the 
Sharifiyah, being almost the only books on the subject referred 
to by the lawyers of the Hauaff school. 

Abu Sa’d Zaid Ben Sabit, one of Muhammad’s Ansars, or 
allies, who died at Madmali in A.H. 54 (A.D. 673), is the 
earliest authority on the ’Ilm al-Faraiz, and may be called the 


1 A Digest of Mohummudan Law, according to the tenets of the twelve 
Imams, compiled under the superintendence of Sir William Jones, extended 
so as to comprise the whole of the Imameea code of jurisprudence in 
temporal matters, and translated from the original. Arabic, by order of the 
Supreme Government of Bengal, by Captain John Baillie. In 1 Yols. 
Yol. I. (all published). 4to. Calcutta, 1805. 
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father of the law of inheritance. Muhammad is reported to 
have said to his followers, “The most learned among- you in 
the laws of heritage is Zaidand the Kha.lifa.hs ’Umar and 
’Usman considered him without an equal as a judge, a juris¬ 
consult, a calculator in the division of inheritances, and a reader 
of the Kuran . 1 

The Imam Muwaffik ad-Dln AM ’Abd Allah Muhammad 
Ben ’Ah ar-RahaM, surnamed Ibn al-Mutakannah, wrote a 
short treatise, entitled the Bighyat al-Bahis, consisting- of 
memorial verses, which are nearly unintelligible from their 
conciseness, and which give an epitome of the law of inhe¬ 
ritance according to the doctrine of Zaid Ben Sabit. This 
doctrine, which was partly exploded by Abu Hainfih, is still 
looked upon with respect by all writers on Faraiz : it cannot, 
however, be said, so far as we know, to belong to any par¬ 
ticular sect, unless, indeed, it be that of Ash-Shali’i, who, it 
seems, took Zaid Ben Sabit for his chief guide. For this 
reason I place the Bighyat al-Bahis as the first in order of 
these separate works on the ’Ilm al- Faraiz, although I have 
not been able to ascertain the period when its author flourished. 

frii W illiain Jones published the text of the Big-hyat al- 
B.ihi>, accompanied by a literal translation, which is almost 
as obscure as the original . 2 In the Preface to this work the 
learned tianslator tails into error, by stating, that as the 
authoi A\a.> himself an Imam, his decisions on that account 
are considered binding by the sect of Ah, which the Indian as 
well as the Persian Mahomedans profess .” 3 Kow, setting- 
aside the fact that the Shi’ah faith has never at any time had 
great weight in India, where, even at Lakhnau, “'the seat of 


1 De Slane in Ibn Khali. Yol. I. p.372, note 2. An-Nawawi. p. fo ^. 

The Mohammedan Law of Succession to the Pro¬ 
perty of Intestates, in Arabick ; with a Verbal Translation aud Explanatory 
Notes. By William Jones, Esq. 4to. Lond. 1782. Sir William Joues’ 
"Works, Vol. III. p. 407. 4to. Lond. 1799. 

Sir W. Jones* Muhammadan Law of Succession, Preface._Sir W 

Jones’ Works, Vol. III. p. 470. 4to. Lond. 1799. 
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heterodox Majesty itself,” the tenets of the Sunnis nre adhered 
to,' the mere circumstance of Ibn al-Mutakannah beino- deno- 
minated a Al-Imam,” would be in itself sufficient to prove that 
he was not a Sbifah writer, since that title, as we have seen, is 
considered by the Shf alls to be sacred, and is never applied by 
them to any other than ’All and his immediate descendants. 
Moreover, the 8th, 9th, and 10th pages of the Bighyat al- 
Bahis, 1 2 if they can be construed to mean any thing, seem to 
point at the doctrine of the Increase—a doctrine which is not 
admitted by the Shi’ah lawyers. 

The highest authority on the law of inheritance amongst the 
Sunnis of India is the Sirajiyah, which is sometimes called 
the Faraiz as-Sajawandi, and was composed by Siraj ad-Din 
Muhammad Ben ’Abd ar-Ilashid as-Sajawandi, but at what 
precise time is uncertain. The Sirajiyah has been commented 
upon by a vast number of writers, upwards of forty being- 
enumerated in the Kashf az-Zunun. 3 The most celebrated of 
these Commentaries, and the one most generally employed to 
explain the text, is the Shariiiyah by Sayyid Sharif J Ali Beii 
Muhammad al-Jurjani, who died in A.H. 814 (A.D. 1411). 4 * 

The original text of the Sirajiyah, together with that of the 
Sharifiyah was published at Calcutta in A.H. 1245 (A.D. 

1839).* A Persian translation of the Sirajiyah and Shari¬ 
iiyah, by Maulavi Muhammad Rashid, was made by order of 
Warren Hastings, in pursuance of his plan for rendering- the 
native laws accessible to those to whom the administration of 
justice was intrusted; and although Sir William Jones has 
spoken in terms of disparagement of this translation, 6 it. bears 
testimony to the active interest taken by the illustrious 
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1 Macnaghten, Principles and Precedents of Mooli urn nuidan Law, Pre¬ 
face, p. xii. 

2 W. Jones’ Works, Yol. III. p. 499 ct seq. 4to. Loud. 1799. 

3 Haj. Khalf. Tom. IV. p. 399. 4 Haj. Klialf. Tom. IV. p. 401. 

yjjjUPl 8vo. Calc. A.H. 1243 (A.D. 1829). 

‘ Sir w. June*’ Works, Yol. Ill, p. 503. dto. Loud. 1799. 
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Governor-General in the welfare and happiness of the Musul- 
muii portion of the population of India. The text of this 
Persian version was published at Calcutta in the year W12 1 
by Muhammad Rashid. The text and translation of the 
Sirajiyah, together with an abstract oi the Sliarihyah, pub¬ 
lished by Sir William Jones, are well known. 2 The learned 
Judwe has executed his task with his accustomed ability ; but 
although he blames, with apparent reason, the diffuseness of 
the Persian translator, it may be doubted whether he himself 
has not erred in the opposite extreme. Mr. Neil Baillie has 
well observed of Sir William Jones’ translation: u The Siraj- 
iyvah is very brief and abstruse; and without the aid ol a 
Commentary, or a living teacher to unfold and illustrate its 
meaning’, can with difficulty be understood even by Arabic 
scholars. It is therefore not a matter of surprise that its 
translation by Sir William Jones should be almost unknown 
to English lawyers, and be perhaps never referred to in llis 
Majesty’s Supreme Courts of Judicature in India. With the 
assistance of the Shureefeea, it is brought w ithin the reach ot 
the most ordinary capacity; and if the abstract translation of 
that Commentary, for which we are also indebted to Sir 
William Jones, had been more copious, nothing further would 
have been requisite to give the English reader a complete view 
of this excellent system of inheritance.” 3 Mr. Baillie hinw. lt 
subsequently supplied this desideratum by his admirable trea¬ 
tise on the law of Muhammadan Inheritance, which will be 
noticed hereafter in speaking of the European works on the 
Muhammadan law. Until the appearance of this last treatise, 
Sir William Jones’ translation of the Sirajijah was undoubt- 




1 jJSilj As-' ‘ UJ T J r’ -V.V V 

Svo. Calc. A.H. 1227 (A.D. 1812). 

- Al-iSirajiyvali, or the Mohammedan Law of Inheritance, with a t om- 
mentary by Sir William Jones. I’ol. Calcutta, 1792. ( text and trans¬ 

lation.) Sir W. Jones’ Works, \ol. III. p. 503. 4to. Loud. 1/99. 
s Baillie’s Moohummudan l aw oi Inheritance. Introduction, p. i. 
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edly considerable utility to the English Judge, as supplying 
in a great measure the omission in the Hidayah; but it has 
been cjuite superseded by Mr. Baillie’s clear and comprehen¬ 
sive exposition of this intricate and important branch of the 
Muhammadan law. 

The most celebrated Commentaries on the Sirajiyah next 
after the Sharlfiyali, although perhaps not much known in 
India, may be here noticed. These are, that by fchihub ad- 
Jjfn Ahmad Ben Mahmud as-Siwasl. who died in A. II. 80.1 
(A.D. 1400), and which has a great and general reputation } 
one by Burhan ad-Dln Haidar BenMuhammad al-ITarav i,who 
died about A.H. 830 (A.D. 1426), which is famous for being of 
great excellence, though small in volume another by Shams 
ad-Din Muhammad BenTIamzah al-Fanarf, who died in A.II. 


834 (A.D. 1430), and whose work is considered to be one of 
the best of the glosses on the Sirajiyah f and lastly, a Persian 
Commentary entitled Al-Farai'z at-Taji fi Slmrh l'ara'iz as- 
Siraji, by ’Abd al-Karfm Ben Muhammad al-Hamadani. 4 

Durban ad-Din al-Marghinani, the author of the Hidayah, 
also wrote a work on Inheritance entitled the laraiz al- 
M Jsmani, which has been illustrated by several comments. 5 6 

The Faraiz-i Irtiziyah is a concise treatise in Persian on the 
law of Inheritance, which appears to be the principal authority 
of that law in the Dakhin : 5 its author is Irtiza ; Ali lvhan 
Bahadur. The Faraiz-i Irtiziyah was printed at Madras in 
1825.° 


1 ILij. Khalf. Tom. IV. p. 400. 1 2 * Haj. Klialf. Tom. IV. p. 401. 

3 Haj. Khalf. Tom. IV. p. 404. 4 Haj. Klialf. Tom. IV. p. 405. 

s M. Eugene Sice mentions this work as an authority amongst the 

8k?ah* of Pondiehery ; but lie lias given extracts from it, quotiug tlio 
opinions of the'Sunni Imams, which sufficiently prove that it cannot be 

considered as a guide by any of the true followers of ’AH. - See the Journal 
Aaiatujuc, Serie. Tome XII. p. 185 et scq. 

6 I'uraiz-i Irtizccah, a treatise on the Mobummedan 

lav, of Inheritance. By Moulavee Mohummud Irtaza Alee Khan Bahadoor 
Moeii.ce of the Court of Sudr and l'oujdareo Ldalut at hurt St, George. 
Toi. Madras, 1825. 
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The following 1 separate treatises on the law of Inheritance 
according 1 to Ash-Shafi’i’s doctrine may be mentioned : — Al- 
Faraiz al-Farikiyali, by Shams ad-Din Muhammad Ben 
Kill ay y who died in A.H. 777 (A.D. 1375). The Faraiz al- 
Fazari, by Burhan ad-Din Abii Ishak al-Fazari, commonly 
called Ibn Firkah, who died in A.H. 729 (A.D. 1328). The 
Faraiz al-Mutawalli, by Abu Sa’id ’Abd ar-Bahman Ben 
Mam an al-Mutawalli, who died in A.H. 478 (A.D. 1085) ; 
and the Faraiz al-Mukaddasi, by Abu al-Fazl ’Abd al-Malik 
Ben Ibrahim al-Hamadfi.ni al-Mukaddasi, and Abu Mansur 
’Abd al-Kahir al-Baglidadi, who died respectively in A.H. 
489 and 429 (A.D. 1095 and 1037). 1 

The earliest treatises on the ’Urn al-Faraiz by Sln’ah writers 
appear to have been written by ’Abd al-’Aziz Ben Ahmad al- 
Azadi, and Abu Muhammad al-Kindi, the latter of whom lived 
in the reign of Harun ar-Bashid. The best known and most 
esteemed are the Ihtijaj ash-Shi’ah, by Sa’d Ben ’Abd Allah 
al-Asli’ari, who died in A.H. 301 (A.D. 913); the Kitab al- 
Mawaris, by Abu al-Hasan ’Ali Ben Babawaih ; and the 
Haraal al-Faraiz, and the Faraiz ash-Shar’iyah, by the Shaikh 
Mufid. 

Abu Ja’for Muhammad at-Tiisi, who, in addition to his 
g-eneral works on the Kuran, the Hadis, and jurisprudence, 
wrote separate treatises on almost every branch of Shi’ah law, 
has left a work on Inheritance entitled Al-ljazfi al-Faraiz. 

A very complete treatise in the Persian language on the 
Shi’ah law of inheritance was printed in lithography at Lakh- 
nau in 1841 . 2 It is an extract from a larger work, entitled 
the Rauzat al-Ahkam by Sayyid Husain. This treatise well 
deserves translation ; for althoug’h it presents all the peculiar 


1 Huj. Klialf. Tom. IY. pp. 409, 410. 

' j\ .js? ybG-b iOfo r 

AGJ1 ls 3J 8vo. Laklmau, A.H. 1257 (A.D. 1641). 
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difficulties attendant on the mode of treatment adopted by the 
Muhammadan lawyers, it is very full and satisfactory. 

Another treatise on Inheritance, which I have not seen, hut 
believe to be according 1 to the Sln’ah tenets, entitled Kitab ’Ilna 
al-Faraiz, was lithographed at the same place in the year 1847. 
It is in the Urdu language, and the author is Mulla ’Inayat 
Ahmad. 1 

V. Having’ described to this extent the comments on the 
Ivurun, the books of traditions, and the general and particular 
treatises on jurisprudence and special laws of the different 
sects, the fifth class of works, which treat of the ’Ihn al-Fatawa, 
or science of decisions, remains to be noticed. These are very 
numerous, amounting to several hundreds : the greater portion, 
however, are either unknown, or never used in India. 

Almost all these collections have the title of Fatawa, but 
some appear under other designations. Some give the de¬ 
cisions of particular lawyers, or those found in particular 
books; others, those which tend to illustrate the doctrines of 
the several sects; wlulst others again are devoted to recording 
the opinions of learned jurists, who were natives or residents of 
certain places, or lived at certain times. It will be necessary 
here to mention only a few of these works. 

The Khulasat al-Fatawa by the Imam Iftikhar ad-Dfn 
Tahir Ben Ahmad al-Bukharf, who died in A.H. 542 (A.D. 
1147), is a select collection of decisions of great authority. 2 
Iftikhar ad-Dfn was also the author of the Khizanat al- 
\\ aki’at, and the Kitab an-Nisab, on which books the Khu¬ 
lasat was grounded, and to which many subsequent collections 
of decisions are indebted for numerous valuable cases. 

The Zabhfrat al-Fatawa sometimes called the Zakhfrat al- 
Burlianfyah, by Durban ad-Dfn Ben Mazah al-Bukhari, the 
author of the Muhft al-Burhanf, is also a celebrated, though not 
a large collection of decisions, principally taken from theMuhft. 3 


1 A— Svo. Laklumu, A.II. 1264 (A.D. 1847). 

2 Haj. Khalf. Tom. III. p. 165. s Haj. Klialf. Tom. III. p- 327. 
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The Fat. aw a Kazi Khan, or collection of decisions of the 
Imam Faklir ad-Din Hasan Ben Mansur al-Uzjandi al-Far- 
ghani, commonly called Kazi Khan, who died in A.II. 592 
(A.D. 1195), is a work held in the highest estimation in India, 
and indeed is received in the Courts as of equal authority with 
the Hidayah of Burhan ad-Din Ali, with whom Kazi Khan 
was a contemporary; it is replete with cases of common 
occurrence, and is therefore of great practical utility, the more 
especialty as many of the decisions are illustrated by the 
proofs and reasoning on which they are founded. Yusuf 
Ben J unaid, generally known by the name of Akhi Chalabi 
at-Tukati, epitomised Kazi Khan’s w ork, and compressed it 
into one volume. 1 

The Fatawa Kazi Khan was lithographed and published in 
the original at Calcutta in the year 1835. 2 3 

The Fatawa az-Zahiriyah was written by Zahir ad-Din 
Abu Bakr Muhammad Ben Ahmad al-Bukhari, who died in 
A.II. 019 (A.D. 1222). His decisions were collected partly 
from the Khizanat al-Waki’at, and his work has again become 
one of the bases of other collections. Badr ad-Din Abu 
Muhammad Mahmud Ben Ahmad al-’Aini, who died in A.H. 
855 (A.D. 1451), compiled a collection selected from this and 
other old works of the same nature, entitled the Masail al- 
Badrfyah.* 

The Fusid al-Isturushi 4 was written by Muhammad Ben 
Mahmud, commonly called Al-Isturushi, in A.H. 025 (A.D. 
1227), and is principally restricted to decisions respecting 
mercantile transactions. 

The Fusul al-’Imadiyah, by Abu al-Fath Muhammad Ben 


1 llaj. Khalf. Tom. IV. p. 365. 

2 <tsi Futawa Qozee Khau on tlie Institutes 

of A'boo Iluneefn. Edited by Moulvee Moluimmud Mooraud, Moulveo 
Hafiz Ahmud Kubecr, Moulvee Molmmmud Solimnu, Moulvee Gliollarn 
Issa, and Moulvee Tumeezoodeen Aizanee. 4 Yols. 8vo. Calcutta. 

3 Haj. Khalf. Tom. IV. p. 302. * llaj. Khalf. Tom. IV. p. -132. 
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Ab(i Baler al-MarghMim as-Samarkandi, was composed in 
A.H. 051 (A.B. 1253)'. 1 It comprises forty sections contain¬ 
ing’ decisions respecting’ mercantile matters, and, being’ left 
incomplete at the author’s death, was finished by Jamal ad- 
Din Ben Timid ad-Din. 

The Fusid al Tmudiyah was lithographed and published in 
the original at Calcutta in the year 1827." 

These two last-mentioned works were incorporated in a col¬ 
lection ent itled the J a ini' al-Fusulainy’ which is a work of some 
celebrity: it was composed by Badr ad-Din Mahmud, known 
by the name of Ibn al-Kazi Simawanah, who died in A.H. 

823 (A.D. 1420). 

The Kunyat al-Mujiyat is a collection of decisions of con¬ 
siderable authority by Mukhtar Ben Mahmud Ben Muhammad 
az-Zahidi Abu ar-Bija al-Ghazmini, surnamed Najm ad-Din, 
who died in A.H. 058 (A.D. 1259). 4 * 

The original text of the Kunyat nl-Munyat was published 
at Calcutta in the year 1829.® 

An-Nawawi, the author of the Biographical Dictionary the 
Tahzib al-Asimi, who died in A.H. 077 (A.D. 1278), made a 
collection of decisions of some note, which is called the Fatawa 
an-Nawawi. He also composed a smaller work of the same 
nature, entitled TJyun al-Masail al-Muhinnnat, arranged in 
the manner of question and answer. 6 


1 Haj. Khalf. Tom. IV. p. 440. 

2 o”’* 1 —s? 

^jy* ols—1 

‘V 1 ^ M L5 1 3 ' ctf 2 VolS * 

8vo. Calc. A.II. 1248 (A.D. 1827). 

3 lMj. Khalf. Tom. II. p. 502. 4 Haj. Khalf. Tom. IV. p. 572. 

( c—c—iCaj cCAb 1 

\pr)\ juU-* ^ 

4to. Calc. A.H. 1245 (A.D. 1829). 

*, II a j. Khalf. Tom. IV. pp. 202, 369. Wustenfeld, Ueber das Lobeu 
uiul Schriiteu th-8 Scheich cl-Navvawi, pp. 53, 51, 
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The Khizanat al-Muftiyin, by the Imam Husain Ben Mu¬ 
hammad as-Sam’ani, who completed his work in A.H. 740 
(A.D. 1339)/contains a large quantity of decisions, and is a 
book of some authority in India. 

The'Khizanat al-Fatawa, by Ahmad Ben Muhammad Ben 
AM Bakr al-Hanafi, 1 2 is a collection of decisions made towards 
the end of the eighth century of the Hijrah, and comprises ques¬ 
tions of rare occurrence. It is known and referred to in India. 

The Fatawa Tatarklianiyah was originally a large collection 
of Fatwas in several volumes, by the Imam ’Alim Ben ’Ala 
al-IIanafi, taken from the Muhlt nl-Burhani, the Zakhirat, 
the Khaiuyah, and the Zahiriyah. Afterwards, however, a 
selection was made from these decisions by the Imam Ibrahim 
Ben Muhammad al-Halabi, who died in A.H. 950 (A.D. 
1549), and an epitome was thus formed, which is in one volume, 
and still retains the title of Tatarkhanlyah. 3 

The Fatawa Ahl Samarkand i3 a collection of the decisions 
of those learned men of the city of Samarkand who are omitted, 
or lightly passed over, in the Fatawa Tatarkhamyah and the 
Jami’ al-Fusulain, 4 * to both of which works it may be con¬ 
sidered a supplement. 

The Fatawa az-Zainiyah contains decisions by Zain al- 
’ Abidin Ibrahim Ben Nujaim al-Misrl, the author of the Ba'.r 
ar-Raik and the Ashbah wa an-Nazair. They were collected 
by his son Ahmad about A.H. 970 (A.D. 156*2). 3 

The Fatawa-i Ibrahim Shahi, by Shihab ad-Din Ahmad 
was composed by order of Ibrahim Shah of Junpur, in the 
ninth century of the Hijrah. It is known in India, but it is 
not considered to be of much authority. 6 


1 Haj. Khalf. Tom. III. p. 13G. 

2 Ilaj. Khalf. Tom. III. p. 135. Harington’s Analysis, p. 230, n. 1. 
2d edit. 

3 Haj. Khalf. Tom. II. p. 90. 

4 Ilaj. Khalf. Tom. IY. p. 351. 

6 Ilaj. Khalf. Tom. I V.p. 357. He erroneously calls the author Zatnad-Bm. 

* Harington’s Analysis, p. 241. 2d edit. 
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The Tanwir al-Absar, by the Shaikh Shame ad-Din Muham¬ 
mad Ben ’Abd Allah al-Ghazzi, who composed this work in 
A.H. 995 (A.D. 1586), is enriched with a variety of questions 
and decisions, and seems to-come within the present class of 
law-books. It is considered to be one of the most useful books 
according- to the Hanafi doctrines, and has been frequently 
commented upon. 1 The most noted of these commentaries are, 
the Manh al-Gliaffar, which is a work of considerable extent, 
by the author of the Tanwir al-Absar himself; 2 and the Fatawa 
Durar al-Mukhtar, which was written in A.H. 1071 (A.T). 
1000), by Muhammad ’Aid ad-Din Ben Shaikh ’Ali al-PIiskafi. 
Both these commentaries contain a multitude of decisions, and 
are well known in India. 

A Persian translation of the book on Ta’zirat, from the 
Durar al-Mukhtar, was made, by order of Mr. Haring-ton, 
by Maulavi Muhammad Khalil ad-Din, and printed and 
published at Calcutta in the year 1813; 3 and a lithographed 
edition of the original Arabic text, of the whole work appeared 
in the same city in the year 1827. 4 Another edition of the 
Durar al-Muklitar was printed at Calcutta in 184G. 5 

A notebook, or Hashiyat, entitled the II ashiy at at-Tahtawi 
’ila Durr al-Mukhtar, was printed and published at Bulak, in 
the year 1839 ; G but I have not seen it, and am not aware 
whether it be explanatory of the work of Al-IIiskafi or of some 
other treatise bearing- a similar title. 

1 Haj. Khalf. Tom. II. p. 453. 

2 See the Preface to the Persian translation of the book on Ta’zirat, from 
the Durr al-AIukhtdr. 

8vo." Calc. A.H. 1228 (A.D. 1813). 

* j»5L’Liill ijjj cjWy. (j.* lA 

'js. qg .ydh-Ll ‘1c. \jjl\ -'Ajj 

8vo. Calc. A.H. 1213 (A.D. 1827). 

5 4to. Calcutta, A.H. 1203. 

(A.D. 1810). 

• Ja^\}3 Bulak, A.H. 1254 (A.D. 1830). 
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Of the collections of decisions now known in India, none is 
so constantly referred to, or so highly esteemed, as the Fa taw a 
al-’Alamgiri; and although, as has been stated, the Fatawa 
Kazi Khan is reckoned to have an equal authority with the 
Hidayah, it is neither so generally used nor so publicly diffused 
as the Fatawa al-’Alamgiri. The latter work, from its com¬ 
prehensive nature, is applicable in almost every case that arises 
involving points of Hanafi law, and is on that account pro¬ 
duced and quoted as an authority, almost every day, in the 
Courts in India. The Fatawa al-’Alamgiri was commenced 
in the year of the Hijrah 1007 (A.D. 1650), 1 2 by order of the 
Emperor Aurangzeb ’Alamgir, by whose name the collection 
is now designated. It contains a bare recital of law eases, 
without any arguments or proofs; an omission which renders 
it defective for elementary instruction. The immense number 
of cases, however, compensate in some measure for this want, 
■which is, moreover, supplied by the Hidayah, and other 
works 3 and the insertion of argument can the more readily 
be dispensed with, since the opinions of the modern compilers 
could not have been esteemed of equal authority with those of 
the older writers on jurisprudence ; and the mere decisions, 
without comment or explanation, are equally applicable to 
particular cases, when illustrated and explained by reference 
to works of authority as text books. The Fatawa al-’Alamgiri 
was translated into Persian by order of ’Alamgir’s daughter, 
Zeb an-Nisa. 

The original Arabic text of the Fatawa al-’Alamgiri was 
printed and published at Calcutta in the year 18.28, in six 
large quarto volumes.* 


1 Harington’s Analysis, "Vbl. I. p. 241. 2d edit. 

2 .uiAj j Futawa Aleingiri; a collec¬ 

tion of Opinions and Precepts of Mohammedan Law. Compiled by Sheikh 
Nizam, and other learned men, by command of the Emperor Aurungzeb 
Alemgir. 0 Vols. 4to. Calcutta, 1828. 
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A translation into Persian of the books on Jinayat and 
Hud fid, from the Fatawa al-’Alamgiri, was made, by order of 
the Council of the College of Fort William at Calcutta, by 
the Kazi al-Kuzat Muhammad Najm ad-Din Klian, and was 
published in the year 1813, together with a Persian treatise 
on Ta’zlrat, by the same author, in the same volume with the 
translation of the book on Ta’zirat from the Fatawa Durr 
al-Mukhtar already mentioned. 1 

Mr. Neil Baillie, has recently published a translation of 
selected portions from two books of the Fatawa al-’Alamgiri 
that comprise the whole subject of sale . 2 u The rule adopted 
in making 1 the selections,” says Mr. Baillie, u was to retain 
everything - of the nature of a general proposition, but to reject 
particular cases, except when they were considered to involve 
or illustrate some principle or maxim of law .” 3 The trans¬ 
lator has executed his task in a most able manner, and, by 
preserving the division and arrangement of the original into 
chapters and sections, has rendered reference to the Arabic 
text a matter of no difficulty to the Oriental scholar. He has 
added throughout explanatory notes, which might, perhaps, 
have been extended with profit to the student. This work is a 
most important addition to the translated treatises on Muham¬ 
madan Lawj and, being printed at the public expense, affords 
an additional instance of the reiterated and judicious liberality 
of the Honourable Court of Directors in patronising works 
tending to benefit India. 

The Fatawa al-Ankirawi, a collection of the decisions of 


1 iLidl j\ ojLj ciAUjpl 

CtvlL, 

c-jLp- 8vo. Calc. A.IL 1228 (A.D. 1813). 

2 The Moohuranrudan Law of Sale, according to the Iiuneefeea Code, 
from the Tutavva Alumgeeree. Selected and translated from the Arabic, by 
Neil Baillie. 8vo. Lond. 1850. 

3 Baillie’s Mooliummudan Law of Sale, Preliminary Remark?* p. ivi. 
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Al-Ankirawi, by tlie Shaikh al-Islam Muhammad Ben ul- 
Husain, who died in A.H. 1098 (A.D. 1086), is according 
to the doctrine of Abu Hanifah, and is a work of great 
authority. 1 

The Futawa Hammadlyah was composed by Abu al-Fath 
Bukn ad-Dln Ben Husain an-Hag-url, and dedicated to his 
tutor, Hamad ad-Din Ahmad, chief Kazi of Nalir Walah. 
Tins work is a modern compilation, thoug-h its date has not 
been precisely ascertained, and is of considerable authority. 

The Fatawa Hammadlyah was lithographed, and published 
in the original Arabic at Calcutta in 1825. 2 

The Fatawa as-Sirhjiyah is a collection of decisions on rare 
cases, which do not often occur in other books. Mr. Baillie, 
in his treatise on Inheritance, has constantly referred to this 
work as an authority. An edition of the original text was 
published at Calcutta in 1827. 3 

Tipu Sultan ordered a collection of Fatwas to be compiled 
in Persian by a Society of the ’Ulama of Mysore. It comprises 
three hundred and thirteen chapters, and is entitled the 
Fatawa-i Muhammad!. 4 

The following works of the present class, published at Con¬ 
stantinople, and containing decisions according to the doctrine 
of Abu Hanifah, may be noticed. 

A collection ot Fatwas, in the Turkish and Arabic languages, 
entitled the Kitab f! al-Fikh al-Kadusi, composed by Hafiz 
Muhammad Ben Ahmad al-Kadusi, in A.H. 1220 (A.D. 
1808). 5 It was published in 1821.® 


1 Haj. Kkalf. Tom. IY. p. 351. 

A= iJ 

^IS! 2 Vols. Svo. A.H. 1211 (A.D. 1825). 

3 ^8vo. Calc. A.H. 1213 (A.D. 1827). 

4 Stewart’s Catalogue of tho Library of Tip poo Sultan, p. 157, No.XCII. 

5 A description of this work by M. Bianchi will bo found iu the fourth 
volume of the Journal Asiatique, p. 171 ct seq. 

« 4to. Const. A.H. 1237 (A.D. 1821). 






The Fatatva-i ’Abd ar-Rahim Effendi is a collection of 
judgments pronounced at various times in Turkey, and col¬ 
lected by the Mufti ’Abd ar-Rahim. It was printed in the 
year 1827. 1 

Dabagzadeh Nu’m&n Effendi is the author of a collection 
of sixteen hundred and seventy decisions, which is entitled the 
Tuhfat as-Sukuk, and Avas published in the year 1832.' 

The Jami’ al-Ijaratin is a collection of decisions relating to 
the laAV of farming and the tenure of land, by Muhammad 
Arif. It was printed in the year 1836.® 

A collection of FatAvas relating to leases was published at 
Constantinople, by M. D’Adelbourg’, in the year 1838. 1 3 4 Pre¬ 
fixed to this collection are the principles of the law of lease, 
according to the Multaka; and it is followed by an analytical 
table, facilitating reference to the various decisions. 

There are several collections of decisions according to the 
doctrine of Ash-Sliafi’i. The one most esteemed seems to be 
the Fatawa 11m as-Salah, by Abu ’Umrii ’Usman Ben ’Abd 
ar-Rahman asli-Shahrazuri, commonly called Ibn as-Salah, 
Avho died in A.H. 042 (A.D. 1244). 5 Ibn Firkah, Avho has 
been already spoken of as the author of the Faraiz al-Fazari, 
a treatise on Inheritance, also made a collection of decisions, 
according to the same doctrine, which is called, after his name, 
the Fatawa Ibn Firkah. 6 

A feAV other collections of Fatawa are mentioned by Haring- 
ton as being knoAvn in India, but I have not met with them, 
nor have 1 been able to gain any information as to their nature, 
beyond what he has stated. Of three of these he merely gives 


1 jl\ t jyai 2 Yols. folio. Const. A.H. 1213 (A.D. 

1827). 

L&ss. r> 4to. Const. A.H. 1248 (A.D. 1S32). 

3 8vo. Const. A.H. 1252 (A.D. 1836). 

4 lteoueil do Fetvas, ou decisions do la Loi Musulmane, concernant le 

contrat de louage. Par E. D'Adelbourg. 4to. Const. 1838. 

6 Haj. Khalf. Tom. IV. p. 350. 6 Hnj. Khalf. Tom. IV. p. 351. 
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the titles; viz. the Fatawa-i Buzaziyah, the Fatawa-i Kakhsh- 
bandiyah, and the Mukhttir al-Fatawa . 1 * A fourth, the 
Fatawa-i Karakhani, he describes as a Persian compilation, 
the cases included in which were collected by Mulla Sadr ad- 
Din Ben Ya’kub, and arranged some years after his death by 
Kara Khan, in the reign of Sultan ’Ala ad-Din . 3 

Books of the fifth class according to the Shi’ah doctrines 
are very rare 5 and although many writers are distinguished 
by the description of having been great masters of the ’Ilm al- 
Fatawa, or as Givers of decisions, I have only discovered two 
works that come expressly within this class. The first is the 
Mujarrad fi al-Fikhwa al-Fatawa, by the Shaikh Abu J a’far 
Muhammad at-Tusi, already so often mentioned ; and the 
second is the Lam’ali-i Dimishkiyah, by the Shaikh Ash- 
Shahid Abu ’Abd Allah Muhammad Ben Makki ash-Shami, 
who was killed in A.IT. 786 (A.I). 1384). 

The origin of the latter work is stated to have been, that 
Sultan ’Ali Muayyid, who was the Ruler of Khurasan and a 
Shi’ah, sent to Syria, to I’equest the Shaikh Abu ’Abd Allah to 
leave that country and proceed to Khurasan ; whereupon the 
Shaikh excused himself, and having collected his decisions into 
the volume above-mentioned, sent the book to the Prince, in¬ 
stead of going himself. 

There is a Commentary on the Lani’ah-i Dimishkiyah, by 
Zain al-’Abidin, entitled the Rauzat al-Bahiyat , 3 which is pro¬ 
bably the same work as that referred to by ’All Hazin, in his 
Memoirs, by the name of Sharh-i Lam’ah-i Dimishkiyah . 4 

I may add, that Mr. Bland mentions a collection of decisions 


1 Ilarington’s Analysis, Vol. I. p. 236. 2d edit. 

3 Ilarington’s A 'lysis, Vol. I. p. 210 note 1. 2d edit. 

3 Stewart’s Catalogue of the Library of Tippoo Sultan, p. 151, No. X LIX. 
1 The Life of Sheikh Mohammed AH Hazin. Persian text edited by 

33 elf our, pp. \* and 8vo. London, printed for tbo Oriental Translation 

Fund in 1831. 
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in his notice of the Oriental MSS. in the Library of Eton 
College, 1 which, from its title, Aurad-i Imamiyah, is most 
probably a Shfah work. 


The preceding selection will, I believe, be found to comprise 
the greater part, if not the whole, of the Muhammadan law¬ 
books which are of any authority in India, together with a list 
of all the printed editions and translations. A short account 
of the original treatises by European authors, which are, un¬ 
fortunately, very few in number, will close this enumeration of 
the writers on Muhammadan jurisprudence. 

Sir William Hay Macnaghten’s Principles and Precedents 
of Muhammadan law, 2 like every work of their accomplished 
author, are of the highest authority, and exhibit the accuracy 
and clearness of arrangement for which he was so eminently 
distinguished. The Precedents are of the greatest importance, 
and the original extracts from the Ilidayah, the Shard? al~ 
Islam, the Sirajiyah, and the Sharifiyah, which he has suit- 
joined as an Appendix, materially increase the value of his 
work. 

Mr. Neil Baillie’s excellent treatise on the law of Inherit¬ 
ance 3 is, as he himself modestly remarks, little more than a 
condensation of the Sirajiyah and Sharifiyah ; but it is a 
condensation executed with much ability and judgment, and 
renders a very intricate subject perfectly intelligible. The 
passages in the original Arabic from the two works above 
mentioned as forming the basis of his treatise, together with 
others which he has added, will be consulted with advantage 
and gratification by the Arabic scholar. 


1 Journal of the Koval Asiatic Society, Yol. YIJI. p. 105. 

- Principles and Precedents of Muhammadan Law, being a compilation 
of primary rules relative to the doctrine of Inheritance, Contracts, and 
Miscellaneous subjects; byW. II. Maenaghten, Esq. Svo. Calcutta, 1825. 

3 The Moohummudan Law of Inheritance according to Aboo Iluneef'a 
and his followi rs; by Neil B. Baillie. Svo. Calcutta, 1832. 




,misr^ 



MUHAMMADAN LAW. 319 


A g’ood abstract of Muhammadan law will be found in the 
Journal of the Iloyal Asiatic Society: * 1 it is from the pen of 
Lieut. Colonel Vans Kennedy, and is well worthy the attention 
of the student. 

Haring-ton, in his Analysis of the Bengal Regulations, 
already so often quoted, has devoted a long chapter to the 
Criminal Law of the Musuhnans, as modified by the Regula¬ 
tions, which may be said, so far as it extends, almost to 
supersede reference to any other work on the subject. 2 This 
chapter on Criminal Law is introduced by a description of 
some of the law-books of the Muhammadans, being- a reprint 
of the paper on the same topic inserted by Harington in the 
tenth volume of the Asiatic Researches. 

Mr. Richard Clarke, in his abstract of the Bengal Re«*-ula- 
tions, forming the Sixth Appendix to the Minutes of Evidence 
taken before the Judicial Sub-Committee of the House of 
Commons in 1832/ has also given a clear and concise exposi¬ 
tion of the Muhammadan Criminal Law. 

The principles of this law, as it is now in force in Bengal, 
are laid down by Mr. Beaufort, in his Digest of the Criminal 
Lqw of the Presidency of Fort William ; and the work on the 
Criminal Law of Madras, which was published by Mr. Baynes, 
Civil and Sessions Judge of Madura, in the year 1848, leaves 
nothing* to be desired on the subject with regard to that 
Presidency. 4 

The proprietary right in the soil, about which so much 
has been written, seems hardly to come within the compass 
of the present account of the Muhammadan law. I cannot, 
however, forbear to mention the learned works of the late 
General Sir Archibald Galloway and General John Brio's, 

** pn / 


1 Journal of the Royal Asiatic Society, Vol.II. p. SI. 

3 Ilarington’a Analysis, Vol. I. p. 223 et seq. 2d edit. 

IV. Judicial, p. 065. 4to. edit. 

1 The Criminal Law of the Madras Presidency as contained in the exist¬ 

ing Regulations and Acts. 8vo. Madras, 1848. * 






MIN/Sr/fj, 


320 




MUHAMMADAN LAW. 


who have especially distinguished themselves by their 

researches on this difficult question. 1 

Of the works by Europeans that have appeared on the 
Continent treating of Muhammadan law, the Tableau de 
l’Empire Othoman, by Mouradjea D’Ohsson, is entitled to the 
first place. As I have already stated, it is founded almost 
entirely upon the Multaka of the Shaikh Ibralnm al- a a i, 
and embodies a translation of the greater portion of that 
treatise. The introduction to the Civil Code is both interest¬ 
ing and valuable ; but the Code itself is wanting in arrange¬ 
ment, and sometimes, unfortunately, even in accuracy. 
Mouradjea D’Ohsson did not live to complete his work, but 
it was finished by his son. If we consider the paucity of 
materials, and the backward state of Oriental learning m 
Europe at the time when it was composed, it must be allowed 
to reflect the highest credit upon its authors. It will always 
be referred to with profit by those who may turn their atten¬ 
tion to Indian Muhammadan law, as exhibiting a practical 
exposition of the doctrine of Abu Hanlfah and the two 
disciples, which obtains throughout the Turkish Empire. 

In the year 1841 M. Eugene Sice of Pondiehery pub¬ 
lished a treatise on the Muhammadan law as current in the 
Dakhin. 2 The author states that he compiled it from the 
Kanz, by Nasr Allah Ben Ahmad; 3 the Ivhulasat al-Ahkam, 
by Ahmad Abu al-Kasim Ben Ahmad al-Taya’ti ; and the 


i Observations on the Law and Constitution and present Government 
of India, bv Lieut. Col. Galloway, Chapter II. p. 32 et *eg. 8vo. Loud. 
1832. 2d edit. The present Land-tax in India, by Lieut. Col. John 
Briars. Chapter III. p. 108 et seq. 8vo. Loud. 1830. 

s' Traitdd. 3 Lois Mahometanes, ou ltccueil des Lois, us et coutumes 
de* Musulmans du Decan, par M. Eugene Sic6, do Pond.ehery. Journal 

Asiatique, 3 n,e ‘Serie. Tome XII. p. 149. 

» The Kanz, of which M. Sice promises an edition and translation, is 
probably the Kanz ad-Dalid.lt of Ab4 al-Barahat ’Abd Allah Ben Ahmad 
an Nasafi, which I have alreidy spoken of in the third class of law-books 
according to the Sunni' doctrines, s vpra, p* 291. \ 
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Faraiz-i Irtiziyah. 1 M. Sice states that the Muhammadans 
of Pondichery are SJd’ahs; but it is quite clear that no real 
Shi’ah would allow many of the doctrines laid down in his 
treatise, based as they are on the authority of the Sunni 
Imams. He, however, mentions that they pay respect to the 
memory of Hasan and Husain; and he also quotes as an 
authority, in several places, a certain Imam Ja’far, who is 
very likely no other than Ja’far as-Sadik himself. It is 
probable fbat these so-called Slu’ahs of Pondichery may be a 
kind of hybrid sect (not true Shi’ahs), who venerate ’All and 
b.is descendants, and at the same time, through ignorance, pay 
respect to the opinions of the great jurisconsults of the Sunnis, 
and even grant them the title of Imam. 

A series of important papers on the Civil Code of the Sunnis 
was published by M. Du Caurroy in the Journal Asiatique; 
the first, appeared in July 1848. 2 

M. M. Solvet and Bresnier published at Algiers, in the 
year 1840, 3 a treatise on the law of Inheritance according to 
the MalikS doctrine: it is an interesting little work, and the 
tabular statement of the shares taken by the concurrent 
heirs of a deceased, which it was written to illustrate, will 
be found of considerable practical utility. 

A valuable and recondite contribution bv Dr. Worms to 
the literary illustration of the proprietary right, in the soil 
according to the Muhammadan law has appeared in the 
Journal Asiatique: 4 it is full of curious and varied information 
on the subject, taken from different authors; and as the 


1 This work has been already noticed supra, p. 300. 

2 Legislation Musulmane Sunnite, rite HaueG, par A. Du Caurrov. 
Journal Asiatique, T nc Seri©. Tome XII. p. 5. 

:i Notice sur les successions Musulmanes par Solvet efc Bresnier, Algor, 
IMG, in Svo. 

liccherches sur la constitution do la propriety territoiro dans les p u s 
Musu In urns, et subsidiarenient en Wgerie, par M. k* Docleur "Worms, 
Journal Asiatique, 3 n '^ Serie. Tomo XIV, p. 1225 

Y 
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extracts are in almost every case accompanied by the original 
texts, a reference to a multitude of volumes, and to MSS. 
difficult of access, is spared to those Orientalists who may 
wish to investigate this most’important and interesting topic. 

In another volume of the same excellent periodical Mirza 
Kasim Beg, Professor at the Imperial University of Saint 
Petersburg, has given an admirable account of the rise and 
progress of the jurisprudence of the Sunnis, displav ing an 
intimate acquaintance with the subject, and gieat ability in 


its ti’eatment. 1 . , 

An announcement was made in the Annual Report ot the 
Asiatic Society of Paris for the year 1848/ thatM. Kasimirski 
de Bieberstein, the librarian of the Society, was occupied m 
the preparation of a Shf ah Code of Law. M. Kasimirski lias 
himself visited Persia, and his personal experience will thus 
enable him to supply practical information on the subject, 
which could not be furnished by those who have not enjoyed 
the same opportunities. 

A volume entitled “ Droit Musulman,” forming the hrst 
section of a projected collection of ancient and modern codes 
in general, was published at Paris in 1841). It is the joint 
production of MM. Joanny Pliaraon and Theodore Dulau; 
but as M. Dulau informs us that the former gentleman knows 
but little law, and that he himself is entirely ignorant of Arabic 
(p. 473), it is scarcely necessary to state that the work is 
valueless as an authority. M. Pliaraon, as it appears, is a 
voluminous writer on various subjects; amongst other pro¬ 
ductions, he has written a treatise on the French, Musulman, 


i Notice sur la marche et les progres de ’a Jurisprudence panni lea 
■ectea orthodoxies Musulmancs; pur Mirza Kazem Beg. Journal Asm- 
tique. 4 n e Serie, Tome XV. p. 158 et seq. 

- Journal Asiatique, 4 m ' Scrie, Tome XII. p. 120. 

s Etudes sur lea legislations anciennes et modernes. Premise Classe. 
Legislations Orientales. Premiere part ie. Droit Musulman. Par Joanny 
Phuraou ct Theodore Dulau. v>vo. Paris, lS4sl. 
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and Jewish legislation at Algiers this last work I have not 

seen. 

An important work on the Muhammadan law was published 
in Russian, at St. Petersburg, in the year 1850. 1 2 The author, 
M. Nicholas Tornau, has derived his work from original sources, 
and has embodied in it a quantity of information obtained by 
himself from living* Muhammadan doctors: it comprehends 
both the Sunni and. Shi’ah laws. This work has been since 
translated into German. 3 

Dr. S. Iveijzer has lately published two works on the 
Muhammadan law which I believe complete the list of 
European authors on this subject up to present time. 4 

(3) Laws op the Poutugeese, Ahmejuans, PAttsis, etc. 

It is not an easy task to obtain accurate information with 
respect to many of the laws which come under this class. All 
of them depend, more or less, and in some instances entirely, 
upon arbitrary usage and customs, to which time has given 
the force of law. 

The natives of India not comprised in the Hindu and 
Muhammadan classes, even when possessing a Code of laws 
of their own, rarely respect its provisions, and are generally 
ignorant of its application ; and it is only by a diligent inquiry 
into the local customs upon which they rely that justice can 
be administered to them in our Courts according* to their so- 


1 Do la legislation frangaise, mussulruane et juive ii Alger. Svo. 
Toulon, 1835. 

2 Izloshenie Natchal Musulinansnago Zakonovedoniva. (An Exposi¬ 
tion of the Eudiments of Musulnian Jurisprudence.) Svo. St. Petersburg, 
1850. 

3 Das Moslemische Iteebt aus den tpiellen dargestellt von Nicolaus v. 
Tornauw. Svo. Leipzig, 1855. 

4 Hand bock voor het Mohafflmedaansch regt, nitgegcven door M r. S. 
Keij/.er, Svo. ’a Gravenhage, 1855. Het Mohainmodannseho Strnfregt, 
naar Arabisch®, .TavaauseUe on Maleiseho Bronnen, door 8. Kevzer, S\o. 's 
Gravenhage, 1857. 

Y 2 
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called systems of jurisprudence. Snell being the case, the 
subject may be dismissed in a very few words, taking the 

different classes of natives seriatim. 

The law of the Portuguese in India is the Roman Givi 
Law ns current in Portugal; but somewhat modihed by local 

^The* Armenians of Bengal, in their petition, which I have 
quoted in a former page,’state that “ no traee of then 0 *# 
law is now to be discoveredand it appeals to be an un¬ 
doubted fact, that no peculiar Code of laws had been admini¬ 
stered amongst them anywhere smee they have ceased to bo 

* “oCode whatever is alluded to in Father Chamich’s His¬ 
tory of Armenia; nor is the name or title of any author 01 
work on law given by the learned Sukias Somal m lus ac- 

count of the literature of Armenia. 1 * * 4 5 . 

Mr. Avdall, an Armenian gentleman well versed m the 
literature of his country, states, in a communication addressed 
to the Secretary of the Indian Law Commission/ that two 
Codes of Armenian law have at different times been compiled. 
The first is said to have been compiled under the auspices of 
the Armenian King, Johannes Bagratian, about the year 1040, 
and is known only through the medium of a translation made 

1 See Artli. Duck, De Usu et Authoritate Juris Civilis Romanoruui per 
domiuia principura Christianorum. Lib. II. cap. 7. 

« ST'tto'arfh, the la.t of the Armenian Monarch, of the Cilicio- 
Annenian kingdom which p.rh J ™ ^ 

bTla/not per'miW to -turn to hi. own count.) and wandcovd 
throuoh Europe from piaco to pi... until hi. death wh.cb happened at 
Parish the vear 1393. Valiram’s Chronicle, translated by .Neumann. 
Preface, p. xii. Svo. Lend. 1831. Printed for the OnentalTrfuislation km . 

* Quadro della Storia Letternria di Armenia. 8vo. Ti enezia, 1&_9_ 

5 Special Reports of the Indian Law Commissioners, U l- * 

And see with regard to the Armenian Laws the case of Beglai v. > > ? 
I. Sevestre’s Cases, p. 163 note. 
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into Latin, in the year 1548, by order of Sigisnnmd the First, 

• King 1 of Poland, into whose territories a body of Armenians 
had emigrated in the eleventh century. The second is the 
compilation of Mechithar Gbosh, a learned Armenian, w ho 
flourished in the end of the twelfth and beginning of the 
thirteenth centuries. According to this writer there was, in 
his own times, a total absence of laws and law-books among 
the Armenians. A copy of this book exists at V enice ; but 
neither of this, nor of the preceding Code, does any copy exist 
in India.” 

A few years since I was favoured with a communication on 
the subject of the Armenian laws by the Archbishop and 
Abbot-general of the Mechitaristan Monastery of ban Lazzaro 
in Venice. The learned prelate distinctly stated to me that 
the Code of ancient Armenian laws no loftger exists. lie 
said, also, that the Armenians who were established at Leopolis 
in Poland in the eleventh century, carried with them the 
Armenian laws, which were there administered to them. He 
then mentioned the Latin translation made b\ order of King 
Sigisnnmd, and the later compilation spoken of by Mr. Avdall; 
adding that there was a MS. of the former, and several of the 
latter''work, in the library of the Monastery. He also referred 
to another Armenian work, which is a translation from the 
Greek, and is entitled “ the Laws of Kings and he concluded, 
by stating emphatically, that the Armenians who remained in 
their own country lost not only their independence, but also 
their national laws; and that all those who emigrated have 
always been governed by the laws of the countries in which 
they have settled. The Archbishop, however, made the gene¬ 
ral" reservation, that in ecclesiastical matters all Armenians 
are subject to the laws of the Armenian Church, as established 
by their ancient holy I* athers. 

” There is no doubt, therefore, that the Armenians at the 
present time have no actual laws especially applicable to them ; 
and that decisions in cases to which they are parties can only 
be regulated in accordance with local usage. 
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The Parsis, who are now settled principally in Gujarat, 
and on the north coast of Bombay, are a large and influential 
class of natives, and are supposed to have first established 
themselves in India about the year 651, when the Sasanian 
monarchy was extinguished in Persia by the defeat and 
murder of Yazdajird, the last king of that race, and the fire- 
worship of Zartusht was supplanted by Islam. 

On the establishment of the new creed, alarg’e body of Per¬ 
sians emigrated from Kirman to India, in order to practise 
peacefully the faith of their forefathers, and they are repre¬ 
sented to have carried with them the ancient books of their 
religion and law. Such books, however, as are now extant 
relate almost exclusively to the doctrines and ceremonial 
observances of their religion j and there are no existing works 
which can be considered as forming a Code of laws properly 
so called. 1 

Their present law, if it deserve the name, consists of their 
national customs, preserved by immemorial usage, and many 
others borrowed from the Hindus, which are ascertainable 
only by reference to the Dusturs, or Pars! priests, or to the 
Mubid, or head, or a Panchayit, of the Cast, for as such they 
are considered in India, and they have adopted the Hindu 
method of referring’ disputed points to a Panchayit. 

The Act of the Legislative Council of India No. IX. of 
1867, may be mentioned here as fixing the law with regard 
to Parsis in certain cases. By this Act it was declared, that 


1 Zend-Avesta, Ouvrage de Zoroastre, traduit en Francais sur l’original 
Zend par Anquetil du Perron. 3 Tomes 4to. J'aris, 1771.—M. Wester- 
gaard of Copenhagen, who has been long occupied in researches on 
the ancient languages of Persia, is preparing for publication a complete 
edition of so much of the Zendavesta as has been handed down to us. 
Some years Bince he undertook the voyage to Bombay for the purpose of 
collect mg materials ; and since then he has been diligently employed in the 
examination of the literary treasures of all the public libraries of Europe. 
Vi. Westergaard’s work will be accompanied by a translation, a grammar 
of the two dialects of the Zend, and a complete concordance of the 
Zendavesta. 
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till immoveable property belonged to any Parsis, and situate 
within the jurisdiction of the Supreme Courts, should, as far as 
regards its transmission in cases of death or intestacy, he of 
the nature of chattels real, and not freehold. 

The Sikhs do not appear to have any distinct system of 
jurisprudence: indeed, the religion itself of the followers of 
Nanak can hardly be called an established belief. Its original 
elements were deism of a mystical tendency, contemplative 
worship, peace and goodwill, and amalgamation of Muham¬ 
madan and Hindu. 1 These principles have, however, become 
sadly degenerated in practice. The great distinction between 
the Sikhs and the other Hindus is the abolition of Cast ; but 
the experiment lias proved a most unsuccessful one, as it has 
caused, to use the words of Professor Wilson, u the extinction 
of many of the restraints which, in the more orthodox system, 
supply, however imperfectly, the want of a purer code of faith 
and practice.” 2 The sacred books of the Sikhs contain no 
systematic exposition of doctrine, and but few practical rules 
of conduct; being for the most part of a mystical or moral 
purport. 3 Their laws, if they may be so termed, are adapta¬ 
tions of the Hindu system, and depend entirely upon usage, 
and not upon any written Code. 

I am not aware that the Jain laws have ever been treated 
of by any European author, or that their legal writings ha ve 
ever been consulted or examined. In some rare instances, 
however, when cases have arisen involving questions of Jain 
law, the Hindu law officers of the Courts have given their 
opinions, professedly founded on a reference to the Jain 


1 A Summary Account of the Civil and Religions Institutions of tho 
Sikhs. By Professor H. H. AVilson. Journal of the Eoval Asiatic Society. 
Vol. IX. p. 43. 

3 lb. p. 58. 

3 lb. p. 45. And Bee, for an account of the sacred books of the Sikhs, 
and some translated extracts therefrom, A History of the Sikhs, by J. D. 
Cunningham. Append. I. II. III. and IV. p. 315 ct seq, 8vo. Lond. 
1840. 
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Sastras. What these Sastras are I have not been able to 
ascertain. 

An abstract translation of the Burmese Code of laws, entitled 
Damasat, or the Golden Rule, appeared in the year 1883. * 1 * The 
Damasat seems to be of considerable antiquity, and presents 
many analogies with the Hindu law j the abstract, however, 
is only sufficient to give a general view of the system. 

Dr. Rost has, I believe, been for some time engaged in 
preparing' an edition of a Code of Buddhist laws in the Pali 
language, under the auspices and at the expense of the late 
Earl of Ellesmere. The existence of this Code was not known 
to Europeans until it was discovered by Dr. Rost among the 
MSS. preserved in the Brstish Museum. It is said to have 
been promulgated in the fifth century of our yEra; but it is a 
question how far it is Buddhistical in its origin; and the name 
of its reputed author, Manusara, would of itself lead us to infer 
that it is founded on the Institutes of Manu, even if the fact 
were not abundantly proved by an inspection of its form and 
contents. This Pall Code is accompanied by a translation and 
commentary in the Burmese language, adapting its provisions 
to the wants of more recent times, and appears to be the text 
book of the Burmese Courts of Law, as well as those of the 
other Buddhist nations who inhabit the extra-Gangic pen¬ 
insula. 

The laws of China, also a Buddhist country, have been 
made known by the learned labours of Sir George Staunton, 
who, in his translation of the Ta Tsing Leu Lee, 3 has presented 
us with the fundamental laws of the Chinese, and a selection 
from then’ Penal Code. The Leu Lee is held in the highest 
veneration in the Celestial Empire, and comprises a general 


1 A description of the Burmese Empire, by Father Sangertnano, p. 1S2. 
4 to. Rome, printed for tho Oriental Translation Fund, in 1833. And seo 
Hymns’ Embassy to Ava, p. 303 et scq. 4to. Lond. 1800. 

1 Ta Tsing Leu Leo; being the Fundamental Laws, and a Selection from 

the Supplementary Statutes of the Penal Code of China; translated from 

Uie original Chiueae by Sir Cr. T. Staunton, Bart, -ilo, Lond. 1810. 
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Code of laws, Civil, Fiscal, Ritual, Military, and Criminal, 
together with such as are relative to public works. 

The Javan law'is divided into two departments, that depend¬ 
ing upon the Muhammadan law', and that which rests upon 
custom and tradition : the former called Hukm Allah, and the 
latter Yudha JNagara. The Muhammadan law’decisions are 
guided by the Arabic w’orks on law, or rather by a collection 
of opinions extracted from them, and translated into the 
Javan language. The law of custom is chiefly handed down 
in oral tradition, but is also contained, in a great measure, in 
two works, one by Jugul Mudah Pateh, w hich is computed 
to be about six hundred years old, and another by Raja Kapa. 
The first compilation of the Javan laws, in which the}" were 
somewhat blended with the Muhammadan jurisprudence, was 
made by order of the first Musulman prince of Demak. 
Another work of this description which is in high estimation 
is the Suria Alain : it will be found translated into English 
in Sir Stamford Raffles’ History of Java. 1 In the latter work 
there is also an abstract of some of the laws said to have been 
in force in the earliest periods to which Javan tradition 
refers. 2 The proclamations, and the law’s and regulations of 
the Sovereign, form another source of deviation from the 
Muhammadan law. Collections of these have been committed 
to wilting. 3 

It is not probable that the Hebrew laws, grafted by the 
Rabbinical writers on the Code contained in the Old Testament, 
will ever be received or administered in India: those, how¬ 
ever, who are curious in the matter, will find ample informa¬ 
tion as to the Jewish laws of succession and marriage in the 
works of the learned Seldeii. 4 

1 Baffles’ History of Java, Yol. II. Appendix, C. p. xxxviii, Svo. Lond. 
1830. 2d edit. 

2 lb. Appendix, C. p. li. ’ H>. Yol. I. pp. 312, 313. 

* J. Soldeui Uxor Ebraiea, seu de Nuptiis ot Divortiis ex Jure Civili 
veterum Ebrseoruin, Eibri Tres, Ejusdem De Sueeesaionibus ail Lo^es 

Ebrseoruin in Bona defunctoruni. Edit. nov. 4io. iraueof. 109J. 
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In addition to the above, several races, as the Khonds and 
some others, might be ranged under the present head; but 
these have no pretension to laws of their own. 

It is evident, from this rapid sketch, that the class of natives 
of India who are neither Hindus nor Muhammadans rely in 
most instances almost entirely upon custom ; that they are 
either destitute of particular laws ; that such laws are unknown 
or forgotten, or laid aside; or lastly, that they have adopted 
modifications of the Hindu and Musulman systems of juris¬ 
prudence. 

Such is the present state of things; and the uncertainty 
caused by it, which has called forth the express complaint of 
the more influential portion of this class of natives, seems to 
require the interference of the legislature. 


CHAPTER VI. 


, Account of the Reports of Decided Cases. 

/ So long- ag -0 as the year 1813 Mr. Dorin remarked on the 
necessity of establishing the authority of precedent in India in 
the following words—“I think it should be enacted by a 
Regulation, that from a given period, the judgments of the 
Court shall be considered as precedents binding upon itself 
and on the inferior Courts in similar cases which may arise 
thereafter. This will have the effect of making the superior 
Courts more cautious, and of introducing something like a 
system for the other Courts, the want of which is now very 
much felt.” Again, he says, “ Hitherto it has not been much 
the custom to refer to precedent; and for aught the Judges of 
the Court may know, the same points may have been decided 
over and over again, and perhaps not always the same way. 
It is obvious, that having* something like a system established 
would tend to abridge the labours of the Civil Courts.” 1 

In no instance is the maxim u stare decisis” so imperative 
or so peculiarly adapted to the circumstance as when applied 
to the laws administered in India, since the practice of the 
Courts is unsettled, and not easily to be ascertained, and in 
some instances their jurisdiction is ill-defined, and encompassed 
with doubt and difficulty: whilst in questions of Native, and 
especially of Hindu law, a reference to the law officers is 
generally unsatisfactory. In speaking of such references, Sir 
William Jones observed — u I could not with any conscience 
concur in a decision merely on the written opinion of native 
lawyers, in any cause in which they could have the remotest 
interest in misleading the Court; nor, how vigilant soever we 


1 Selections from the Records of tho East-Iudia House, Vol. II. p. 20. 
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might he, would it be very difficult for them to mislead us; 
for a single obscure text, explained by themselves, might be 
quoted as express authority, though perhaps in the very book 
from which it was selected it might be differently explained 
or introduced only for the purpose of being exploded.” 1 And 
again, Sir Francis Macnaghten says, alluding to the Pandits, 

“ Native lawyers may not be deserving of the blame which is 
imputed to them ; but there are instances of their partiality 
and tersgiversation, which cannot be palliated or denied. No- 
thing but an ascertainment of the law can prove a corrective 
of this evil.” 2 There can be no doubt but that the native law- 
officers, as a body, are both learned and respectable, and far 
above suspicion of corruption ; but a mere knowledge ot texts, 
however extensive such knowledge may be, is most often quite 
insufficient for the purpose of arriving at a conclusion; and it 
is perhaps too much to expect from an Indian education, that 
the law-officers should possess and exercise the discrimination 
and impartiality which belong more nearly to the province of 
a Judge. ''“The interminable and troubled sea of Hindu 
jurisprudence,” says an accomplished author, “is sure to pre¬ 
sent something for the support of any opinion which it may be 
desirous to keep afloat for the purpose of temporary conve¬ 
nience” 3 —and thus the ignorance or partiality of the law- 
officers may always be supported, and seemingly justified, by 
quotations from the commentators, which, taken separately, 
are perhaps diametrically opposed to the actual true state ot 
the law, only to be ascertained by fuller investigation and a 
comparison of all the conflicting authorities. The last-men¬ 
tioned writer gives it as his deliberate opinion that “ the 


1 Letter from Sir W. Jones, dated March 19th, 1788. SirW. Jones’ 
Works, Vol. III. p. 74* 4to. Loud. 1799. 

: Sir Francis Macnaghten’s Considerations on the Hindu Law, Pref. 
p. xi. 

Sir W. Macnaghten’s Principles and Precedents of Moohummudan 
Law, Pref. p. xx. note. 
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speculations of commentators have done much to unsettle 
the Hindu law; and the venality of the Pundits has done 
more.” And again, “to the Pundits is chiefly attribu¬ 
table the perplexity of the system which it is their province to 
expound.” 1 

These inconveniences of a reference to the native law- 
officers can only be obviated by the publication of Reports of 
Decisions, which would frequently supersede, and generally 
controul, such a reference j since in all cases where a point of 
native law has been already determined by men who have 
made the study of that law the work of their lives, and who 
have brought to the task the advantages of a liberal educa¬ 
tion, such determination would at once present itself, and be 
sufficient to fix the vacillating mind of a doubting Judge: 
whilst the native law-officers would hesitate before they ad¬ 
vanced opinions, or quoted authorities, at variance with the 
principles laid down by European Judges of established repu¬ 
tation as native lawyers. No one will for. a moment dispute, 
that in any question of Hindu law the word of the illus¬ 
trious Henry Colebrooke is wort h the exposition of a thousand 
Pandits. 

The practice of abiding by precedent is perfectly recognised 
both by the Hindu and the Muhammadan Ian s. The text of 
Manu —“If it be asked, how the law shall he ascertained, 
when particular cases are not comprised under any of the 
general rules, the answer is this: That which well instructed 
Brahmans propound shall be held incontestable law” 2 —is, to 
the Hindu divine authority for deferring to precedent ; and it 
is perhaps solely ou account of the metaphysical tendency of 
the Indian mind, which has always interfered with the mere 
practical record of mundane matters, that we do not possess 
collections of decisions by the more ancient law yers, which 


1 Sir W. Macnaghten’s Principles and Precedents oi Hindu Law, \ ol. I. 
Prof. ]>p. i v> v. 
s Manu, Book xii. v. 108. 
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would have been in most cases as conclusive, as they would 
be desirable in all. With regard to the Muhammadan law, 
one of its chief foundations, the Sunnah and Hadis, may be 
looked upon as one great body of precedent, a large portion 
consisting of decisions passed by the Prophet on questions 
relating to the religion and law which he promulgated. In 
addition to this, the numerous collections of the Fatwas of 
celebrated lawyers form a mass of precedent hardly surpassed, 
in bulk at least, in the legal literature of any nation, and con¬ 
stantly referred to as authoritative in all Muhammadan Courts 
of Justice. 

The publication of reports of cases other than those involving 
questions of native law, is also of the utmost importance for 
the guidance both of the Courts themselves, and of the legal 
practitioners. Mr. Macpherson, in his admirable treatise on the 
procedure of the Civil Courts in the Presidency of Fort William 
already mentioned, observes —“ The practice and doctrines ot 
the Civil Courts must be deduced, in great measure, from an 
examination of the decisions at large, both those which have 
been specially adopted and published as precedents, and those 
which are issued monthly as a record of the ordinary transac¬ 
tions of the Sudder Court for all decisions practically tend 
to shew' by what principles the Court is governed; and they 
become law, that is to say, they guide men in their private 
transactions, and they regulate the decisions of the Courts. 
No one can make the examination to which T have referred, 
without perceiving that there is a large body of living' doctrine, 
which appears to mature itself by degrees in the minds of 
experienced judicial officers, but which is not to be met with 
in any definite form. Yet by this test the judgments of the 
inferior Courts are necessarily tried, and no small portion of 
them are quashed for erroneous procedure; frequently with 
great severity of comment upon the part of the highest tri¬ 
bunal/’ 


1 These monthly collections of Decisions will be presently noticed. 






Under all these circumstances, I think that I cannot better 
1 conclude this treatise than by directing- the attention of the 
reader to such collections of reports as have hitherto been 
completed and published, and to those which are still appearing 
periodically. 

The published collections of reports of Indian Decisions are 
not very numerous, but they already exist in sufficient numbers 
to be of the greatest practical utility, and additions are being- 
made to them day by day. 

The decisions of Her Majesty in Council on Appeal from 
India, were originally inserted in their places in the reports 
of Knapp and Moore: they are now published separately by 
the latter gentleman, under the title of “ Indian Cases,” and 
appear at intervals. There is also a valuable collection of the 
printed cases in Indian Appeals, with the judgments annexed, 
prepared and arranged by Mr. Lawford, but this collection 
was never published. 

I inserted in the Appendix to my digest of Indian Cases, 1 
a work to which I shall presently recur, a valuable series of 
notes of cases decided in the Supreme Court at Calcutta, by 
the late Sir Edward Hyde East, Baronet, formerly Chief 
3 ustice of the Court. These notes were originally placed at 
my disposal in MS. by the bite very learned Judge, and on 
his death his son, the present Baronet, Sir James East, M.P. 
kindly permitted me to print them in extenso. They will be 
found to contain many most important decisions on points of 
Native Law, and questions relating to the jurisdiction of the 
Court. 

lleports of cases were inserted by way of illustration, by 
Sir Francis Macnaghten, formerly a Judge of the Supreme 
Court at Calcutta, in his Considerations on the Hindu Law 
as current in Bengal, published in the year 18-24, a work 
which I have already described. These lleports, from the 
nature of the work from which they are extracted, are of 
course confined to cases involving questions of Hindu law-. 


1 Morley’s Digest, Vol. IT. pp. 1-243. 
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Notes of cases will be found in Mr. Longueville Clarke’s 
editions of tbe Buies and Orders of the Supreme Court at 
Calcutta, published in 1829: of the additional Buies and 
Orders which appeared in the same year; and of the Buies 
and Orders for 1831-32, published in 1834. These notes of 
cases are very valuable, many of those in the two latter col¬ 
lections containing the judgments in full, and relating to 
points of native law of the greatest interest. 

Beports of cases detennined in the Supreme Court at Cal¬ 
cutta, were published by Mr. Bignell, in 1831. A single 
number only of these Beports appeared. The cases are fully 
and ably reported. / 

Notes of cases w'ere inserted by Mr. Smoult in his Collec¬ 
tion of Orders on the Plea Side of the Supreme Court at Cal¬ 
cutta, from 1774 to 1813 inclusive, published in 1834. These 
notes are succinct, but highly useful, and comprise decisions, 
principally on points of practice, from the year 1774 to 1798. 

A Collection of decisions of the Supreme Court at Calcutta, 
was published by Mr. Morton in 1841. This Collection is 
principally compiled from the MS. notes of Sir B. Chambers, 
C.J., Mr. Justice Hyde, 1 and other Judges of the Court • and 
the cases relate almost exclusively to questions altogether 
peculiar to India. It is needless to add that it is a work of 
the greatest utility and authority. 2 


1 These MS. notes of Sir I i. Chambers and Mr. Justice Hyde, which 
were also liberally made use of in Mr. Smoult’s collection, comprise deci¬ 
sions of the Supreme Court at Calcutta from tbe year 1771* to 1798. The 
volumes in which they are contained were presented by Lady Chambers, 
the widow of Sir Robert, to the Supreme Court at Calcutta.—See Smoult 
and Ryan’s Rules and Orders, Yol. I., Pref. p. xxvii. 

■ A new edition of Morton’s Decisions, edited by Mr. Montriou, is in 
course of publication at Calcutta. It is stated in the advertisement that 
the original plan of the work is considerably enlarged in the new edition, 
by the addition of notes to each head or title ; also of such decisions and 
alterations in the law and practice as are necessary to render the book a 
useful and complete epitome of the law embraced by the judgments reported, 
and a safe guide to the practitioner. 1 have not yet seen this new edition 
of Morton’s Decisions. 
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Mi*. Fulton published u single volume of reports in the 
year 1845. This volume comprises cases decided in the 
Supreme Court at Calcutta, between the years 184'3 and 
1844.. Mr. Fulton has since returned to England, and I am 
not aware that his work was ever continued. 

The example set by Mr. Morton and Mr. Fulton in pub¬ 
lishing' the decisions of the Supreme Court at Calcutta, has 
been worthily followed by other Barristers of the Court. Mr. 
Montriou, in 1850, published a volume of Reports comprising 
the decisions of the year 1840 5 in the following year Mr. 
Taylor continued these Reports to the end of the year 1848 ; 
and the latter gentleman, in conjunction with Mr. Bell, pub¬ 
lished the subsequent cases. Of this last collection I ha\e 
not received any parts for a considerable period, but I believe 
that it is still in progress. 

The only collection of the decisions of the Supreme Court at 
Madras is that published by Sir Thomas Strange, C. J. This 
work appeared in the year 1810, and comprises three volumes. 
The cases are clearly set forth, and the judgments frequently 
given entire 5 but, from the paucity ot the materials placed at 
the disposition of the learned Judges at that period, the deci¬ 
sions of the Court, where they relate to questions ot native 
law, must be taken with some reservation. 

A valuable collection of the decisions of the Supreme Court 
at Bombay, will be found in the Appendix to my Digest oi 
Indian Cases , 1 for these decisions I am indebted to the kind¬ 
ness of Sir Erskine Perry, formerly Chief Justice of that 
Court. They gain additional authority from the fact of the 
MS. having been carefully revised and corrected by the very 
learned Chief Justice himself. 

Sir Erskine Perry has published, since his return to Eng¬ 
land, a collection of cases “illustrative of Oriental life, and the 
application of English law to India,” decided by the Supreme 
Court at Bombay. This volume appeared in 1853. 


1 Morley* 8 Digest, Vol. II. pp. 2L —152. 
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The first printed Reports of eases decided in the Courts of 
the Honourable East-India Company were published by Sir 
William Hay Macnaghten> when Register of the Sudder 
Dewanny Adawlut at Calcutta, in which Court the cases were 
determined. A second edition of the first two volumes ap¬ 
peared in the year 1827, and the Reports were subsequently 
continued in the same form, lliose contained in the fust 
volume were chiefly prepared by Mr. Dorin, aftei w ai ds a 
Judge of the Court.' The notes appended to the cases in this 
first volume are entitled to weight, as having been written or 
approved by the Judges by whom the cases were decided ; 
and those explanatory of intricate points of Hindu law are 
most especially valuable, as coming from the pen of the learned 
Henry Colebrooke. r lhe second, third, and part of the fouith 
volumes, were also published by Sir W illiam Macnaghten. 
the later cases in the fourth volume, were selected and pre¬ 
pared by Mr. C. Udney,his successor in the office of Register. 
The cases contained in volume the fifth were reported by Mr. 
J. Sutherland : those given in the sixth and seventh volumes 
have no reporter’s name affixed, but they were approved by 
the Court, and were, as I believe, prepared by the Registers. 

Since the end of the year 1844, these Reports, which were 
latterly called “ Select Reports,” published “ as approved by 
the Court,” are “ but a re-print, accompanied by notes, of 
such of the decisions, published monthly, as, containing con¬ 
structions of law, or being illustrative of points of practice, 
are adapted to serve as precedents to the Lower Courts. 1 It 
was subsequently determined by a resolution of the Corn t, 
dated the 27th April 1849, that the publication of the Select 
Cases should be discontinued. The mere re-print of a selection 
from the monthly publications of decisions was perhaps un¬ 
necessary, as the object of pointing out the “ leading cases, 
might have been more readily accomplished by the addition 
of a tabular reference and explanatory notes, sanctioned b\ 


1 Advertisement to S. 1). A. Hep. Vol. V LI. Ft. 5. 








the Court, and appended to the monthly issue. This, how¬ 
ever, has not been done, and it cannot be denied that much 
inconvenience has arisen from the discontinuance ot the Select 
Reports. 

Reports of summary cases determined in the Sudder De¬ 
wanny Adawlut at Calcutta from the years 1841 to 1840 were 
appended to the seventh volume of the above-mentioned 
collection. In the year 1845 a selection of Reports of summary 
cases was published separately, containing- selected decisions 
from the year 1834 to 1841, the former year being- the period 
at which the summary and miscellaneous department of the 
business of the Court was first intrusted to one Judge/ These 
were continued to the end of 1848, and were published as the 
first volume of Reports of Summary Cases. In the resolution of 
the Court, dated the 2?th April 1840, to which I have already 
referred, it is stated, with regard to the Reports of Sum¬ 
mary Cases, that “ the Court are of opinion that their publi¬ 
cation may go on, not as ‘approved by the Court,’ but with 
the sanction only of the Judge in charge of the Miscellaneous 
Department, whose decisions they are, and who will note such 
of them as he may think useful for publication.” 

An Index to the whole seven volumes of the Select Reports 
of Regular Cases, and to the first volume of the Select Reports 
of Summary Cases, was published in 1849. 

A reprint of the Reports of Summary Cases determined in 
the Sudder Dewanny Adawlut of Calcutta, comprising reports 
from 1834 to 1852, was prepared by Mr. Carrau, and published 
at Calcutta in 1853. This work is stated to he published by 
authority, and under the revision of the J udg-es. 

Another edition of the summary decisions of the Sudder 
Dewanny Adawlut of Bengal from 1834 to 1855, alphabe¬ 
tically arranged, was published at Calcutta, in the latter year. 

Reports of cases, chiefly in summary appeals decided in the 
Sudder Dewanny Adawlut at Calcutta, were published by Mr. 
Sevestre, one of the Pleaders of the Court. Volume the first 
of this collection comprises three parts* and was completed in 
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the year 1842. These reports, which are exceedingly useful, 
are still in progress. 

The decisions of the Sadder Dewanny Adawlut at Calcutta, 
recorded in English, in conformity to Act XII. of 1843, are 
now published monthly. This collection was commenced in 
the year 1845, by order of the Right Honourable the Governor 
of Bengal, and is still in progress, the decisions of each year 
forming- a separate volume. 

In the volume for 1850 marginal abstracts of the decisions 
reported were for the first time added. 

The decisions of the Sudder Courts at Agra and Madras, 
recorded in English under the above-mentioned Act, the pub¬ 
lication of which commenced respectively in 1846 and 1849, 
appear monthly. 

The former Reports of cases determined in the Sudder Courts 
principally relate to constructions of the written law, touching- 
only occasionally on points of procedure and practice; so that 
the publication of the decisions recorded in English, including 
cases of every description, may be said to have opened an 
entirely new field for the investigation of the student. 

These monthly collections are, without question, of the 
highest value; and, as they are published simultaneously at 
Calcutta, Agra, and Madras, we are enabled to form a com¬ 
parison between the practice of the several Courts of last 
resort, which cannot fail to be of the utmost utility in further¬ 
ing the attainment of uniformity of procedure throughout the 
Courts in India. Unfortunately, however, the decisions in 
these Collections are not easily referred to : the Indices which 
are appended are insufficient, and the mode in which the cases 
themselves are reported is often such as to render it difficult 
to seize their full bearing. It is also much to be regretted 
that the plan of adding marginal notes to these collections has 
been so long delayed, and is not even now generally followed. 
No one wbo has not examined them with attention can form 
an idea of the labour requisite to master the contents of a single 
volume. The propriety of the object of their publication, viz. 
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u to give all possible publicity to the decisions of the Sadder 
Courts/’ is unquestionable; but it may be doubted whether 
the requisite publicity might not have been better attained by 
adopting- a somewhat modified form. I would particularly 
refer to the frequent and needless repetition of similar cases 
and decisions. This repetition is especially conspicuous with 
regard to cases involving points of practice, reports constantly 
recurring in which precisely similar circumstances present 
themselves, and the erroneous decisions of the lower Courts, 
passed on the same points, are reversed, or the suits remanded 
on appeal, on identical grounds. 1 

Mr. Macpherson expresses a fear that, these monthly col¬ 
lections of decisions “ are but partially known, even to the 
Judges and practitioners of the subordinate Courts and, after 
an attentive perusal of them, I must add, that I think his fears 
are but too well founded. The Judges of the Sudder Courts 
in the several Presidencies are, no doubt, well acquainted 
with the decisions both of their predecessors and contempo¬ 
raries, and the practice of the Courts has become familiar to 
them from long expei-ience ; but this is not always the case 
with the subordinate judicial officers, to whom it is of the 
greatest moment that they should have the means of acquir¬ 
ing the requisite knowledge for their guidance with the least 
possible amount of labour and expenditure of time. Does the 
present system of publishing the decisions afford such means ? 
I apprehend that no one will answer in the affirmative. The 
judgments themselves, it is true, shew, on the face of them, 
that they are the result of patient investigation and deliberate 
weighing of the facts, and in numberless instances they arc 
remarkable for their lucidity and precision. It will, however, 


1 As an example of this useless repetition, the reader may refer to the 
case of Mwell v. Becker, S. D. A. Decis. Beng. 181-5, p. 822. The case 
itself occupies three pages, whilst the record of other appeals on the peti¬ 
tions of the same party, containing the same statements repeated verbatim, 
and referring to the first report for the opinion of the Court, til.a no less 
than eighty-three pages. 
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be obvious to every one accustomed to the use, and conse¬ 
quently appreciating’ the value, of full and explicit reports ot 
the leading- cases decided in the superior Courts of Justice, 
that the meagre record of judgments, however valuable in 
themselves, without discrimination or comment, regardless ot 
repetition, difficult of reference, and mixing* up the most trivial 
with those of the last importance, can afford but slight instruc¬ 
tion to the profession at large. 

I think that the simplest and most efficacious remedy for 
the defects attending the present system of reporting, would 
be to revive the publication of the Select reports, “ by autho¬ 
rity.” Let every decision of every Court be published, as at 
present— it will be useful if only as a check to the subordinate 
.fudges — but let Select reports be also published, for though 
they may be 11 mere reprints,” the cases comprised in them 
will be those which are of the greatest consequence, which 
have the greatest weight as precedents, being selected and 
approved by the Court, and those to which the w hole legal 
profession should have the readiest means of access. 

Tin' decisions of the Zillah Courts of the Lower Provinces, 
recorded in English, according to Act XII. of 1843, are 
printed monthly, in the same form as the preceding collections. 
The decisions of the Zillah Courts in the North-Western Pro¬ 
vinces, are also published v in .a similar way and form; they 
were commenced in J anuary 1848. The decisions of the Zil¬ 
lah, subordinate, and assistant Courts of the Madras Presi¬ 
dency, are also now published monthly y. they begin with the 
cases for the year 1851.. All these collections of decisions, of 
tin- Zillah Courts are comparatively unimportant, since they 
are never referred to in the superior Courts as precedents. 

The Beports of cases, decided in the Courts of the East- 
India Company at Madras, with the exception of the monthly 
collections already mentioned, are few in number. A volume 
was published in 18entitled, Decrees in Appeal Suits de- 
tfTmiiicii in the Court of Sadder Adawlut, Yol. I., containing 
select decrees froiu‘1805 to 1820 inclusive. The cases in this 
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collection which involve questions of Hindu law are interesting', 
as illustrative of the prevailing doctrines of the southern 
schools. These decrees are, however, obscurely reported, and, 
in some instances, they contain no point of law whatever, 
being 1 merely decisions for want oi proof. 

A collection of Decrees in appeal suits determined in the 
Sudder Adawlut at Madras, from No. 11 of 1820 to No. 24, 
of 1847, was published at Madras in 1858. 

The first collection of the decisions of the S udder Dewanny 
Adawlut at Bombay, is the well-known series of Reports by 
Mr. Borradaile, formerly one of the Judges of the Court, and 
the author of the translation of the Mayukha already men¬ 
tioned. Mr. Borradaile’s work is in two folio volumes, and 
was published at Bombay in the year 1825. It is replete 
with cases on points of law peculiar to the Bombay side of 
India, which are very ably reported. 

A small but useful publication, appeared in 1843, entitled, 
Reports of Selected Cases determined in the Sudder Dewanny 
Adawlut at Bombay. The Reports contained in this little 
volume were prepared, with few exceptions, 1))’ the Deputy 
Registers of the Court, and are arranged according to the 
dates of the decisions, which are scattered over a period of 
twenty years, from 1820 to 1840, the later ones having been 
noted by the Judges who sat, as proper subjects for publication. 

In 1850, Mr. Bellasis, late Deputy-Registrar to the Sudder 
Dewanny Adawlut at Bombay, published a small volume con¬ 
taining decisions of that Court from the year 1840 to 1848, and 
intended as a continua tion of the Reports of Selected Cast's. Mr. 
Bellasis states that “ the cases reported are for the most part 
the decisions of a lull Court of three J udges, such being con¬ 
sidered more authoritative as precedents.” A few reports in 
this collection were prepared by the late Mr. 1 tubing ton while 
ho held the appointment of Deputy-Registrar to the Sudder 
Court. 

Mr. Morris, in 1855, commenced the publication of reports 
of cases disposed of by the Sudder Dewanny Adawlut of 
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Bombay j the first volume contains the whole of the decisions 
for the year 1854; the subsequent volumes each comprise the 
decisions of a year. 

In the branch of Criminal Judicature few Reports have 
been printed. 

The first collection that appeared was of the sentences of 
the Nizamut Adawlut at Calcutta. The first two volumes 
were prepared by Sir William Macnaghten Qhe subsequent 
volumes have no reporter’s name. This collection is I believe 
still in progress. 

In January 1851 a monthly series of the decisions of the 
Nizamut Adawlut at Calcutta was commenced, and still 
appears in a regular series. 

At. Madras a similar issue of reports of criminal cases deter¬ 
mined in the Sudder Foujdary Adawlut began in the same 
year : marginal abstracts are added in this series. 

A valuable collection of reports of cases determined in the 
Sudder Foujdary Adawlut at Bombay, compiled by Mr. Bel- 
lasis, and comprising decisions from 182? to 1840, appeared in 
the year 1849. The cases recorded in this collection have been 
selected to illustrate the application of the Bombay Criminal 
Code, both in questions of evidence and of punishment, and 
also to settle doubtful points of procedure and practice* The 
reporter has prefixed to his work a succinct account of the 
various changes the constitution of the Sudder Foujdary 
Adawlut has undergone since its first institution. 

In the year 1852 the publication of the decisions of the 
Nizamut Adawlut of the North-Western Provinces was begun, 
commencing with the decisions of the year 1851. 

Mr. Morris in the year 1855 published a collection ol 
reports of cases disposed of by the Sudder I oujdary Adawlut, 
of Bombay, the cases commencing with those of 1854. Tw'o 
volumes are published every year, each containing the decisions 
of six months. 

The above account of the reports comprises, as I believe, 
all those that have been published. It remains to say a few 
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words respecting a work of my own wlncli is intimately con¬ 
nected with the subject. 

Many years ago, when I first commenced the study of the 
Law of India, I soon discovered that the means of referring to 
the main sources from which fixed principles must be derived ; 
viz. the decisions of competent courts, illustrating and inter¬ 
preting the doctrines laid down in the text-hooks of the native 
laws and explaining the laws enacted by the Government of 
India, were but few and scanty : in fact a great part of the 
reported cases were almost inaccessible. I possessed a large, 
and, I believe, a perfect collection of the printed decisions of 
the various Courts, most of them rare and many of them 
scarcely procurable, as well as a number of notes of cases and 
judgments in MS., ; which I have mentioned in the above 
account of the reports, and, feeling sure that I could not 
employ my time more usefully, I, after much labour,' prepared 
for the press an Analytical Digest of all the reported eases 
that had come into my hands. In the year 1850 I published 
the first two volumes of my Digest accompanying the text by 
copious notes referring to the original authorities and explana¬ 
tory of doubtful points. The favourable reception of my 
work, both in this country and in India, induced me to con¬ 
tinue it; and in the year 1852 I published the first volume of 
a “ New Series” comprising the decisions of all the Courts to 
the end of 1850. I had intended to continue the issue of 
supplementary volumes periodically; but the reports of the 
Indian Law Commissioners, appointed in 1853 by virtue of 
the Statute 16th and 17th Viet. c. 05, which seemed to 
announce the total subversal of the pre-existing Judicial 
system of India, at least so far as the practice of the Courts 
was concerned, put a stop to my labours for the time. I trust 
to be able to continue them at some future period; or to 
publish a second edition of the entire Digest, continuing it to 
the time of publication, in the event of alterations being made 
in the constitution and practice of the Courts, and of the Laws 
generally, of so considerable a nature as to render it advisable 
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* to remodel the whole work. Meanwhile as the Digest stands 
at-present it comprises nearly 6000 decided points applicable 
to the actual state of the Law- of India, and from the com¬ 
mendations that have been bestowed upon it, after a long 
trial of its merits, by those most qualified to form an opinion, 
I believe I may be justified in saying that it has not been 
found either incomplete, ill-arranged, or insufficient. 
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POSTSCRIPT. 


In tlie preceding - pages I have, as I believe, recorded all the 
most important provisions of the enacted and published law of 
British India; but a treatise on the Administration of Justice 
in that country would not be complete without mention being- 
made of a system which exists independently of such enacted 
and published law. 

During the Government of the Marquis of Hastings, from 
1813 to 1833 much new territory was acquired, and such new 
territory was specially exempted from the Regulation Lua\ j 
several of our more recent acquisitions, of which the Punjab 
is the most important, have been similarly exempted, and 
these are collectively called the Non-Regulation provinces. To 
these Non-Regulation provinces no regular enacted laws what¬ 
soever have been applied: then- existence is not even recognised 
by the law, and they are governed under such particular instruc¬ 
tions as the executive government may issue to its officers, 
whether civil or military, to whom the administration of such 
provinces or districts has been committed. It is obviously im¬ 
possible to give a detailed description of a system, if it deserve 
the name of system, in which the elements are so variable and 
fluctuating, and which differs in the several provinces according 
to existing local circumstances: a general account must there¬ 
fore suffice. A principal feature of the system appears to be the 
union of the executive and judicial functions in one individual; 
the office of Judge being added to that of Magistrate and Col¬ 
lector. The instruction is that the spirit, but not the letter, of 
the Regulations is to be followed j and practically the general 
course followed is that, in criminal matters, the Regulations 
are pretty closely the rule. In the Cnil C ourt, the Regula¬ 
tions are entirely dispensed with, and the Court is conducted 
on what are considered to be simple and natural principles, 
suited to the country; and in revenue matters special diree- 
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tions are received from Government. Natives are freely 
employed as Panchayitsjj not independent of tlie Civil Court, 
but worked under its immediate supervision and control, in 
•some respects like an English jury, 1 although they decide 
many issues of law, as well as of fact. The Judge is rather 
superintendent of the administration of justice than required 
to possess a technical knowledge of the law. 

I he foregoing slight description of the system for the Non- 
Regulation provinces has been almost entirely taken from Mr. 
Campbell’s “ Modern India,” to which excellent work, I must 
refer the reader for further details. 2 It appears that the sys¬ 
tem has worked well as yet, and it has been warmly advocated 
by many of those who have taken part in it—Mr. Campbell 
amongst the rest j but it is scarcely necessary to point out to 
the lawyer, or indeed to any unprejudiced person, that the 
absence ot enacted laws, and of fixed definite rules of pro- 
cot lure, 3 must, sooner or later, be productive of inextricable 
confusion. It does not admit of question that the formation 
of a Code of Laws should be approached cautiously, and not 
attempted until sufficient materials have been collected • and 
perhaps no better plan could have been devised with regard 
to the Non-Regulation provinces than to exempt them for the 
present from the Regulation law, and to direct the adminis- 


1 This i s however wholly in accordance with the [Regulation Law: 
the employment of natives as Panchhyits or jurors lias not it seems been 
very Successful in the Regulation provinces (see infra the Glossary, sub voce 
Panchayit), whatever may be the case iu the districts exempted from tho 
operation of the Codes of Regulations. 

2 Modern India, by George Campbell, Esq. pp. 183, 233, 2.10, 515, et 
seq. 8vo. London, 1852. 

I must not be understood as saying that rules of procedure have been 
entirely neglected. Mr. Campbell mentions (Modern India, p. 516) a 
very brief and simple Code of Procedure, entitled, “ Rules for the Admini- 
stration of Civil Justice in the Punjab and Cis-Sutlej Province,” which has 
been promulgated under the authority of the Governor General. I have 
not been able to meet with this work. 
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tration of justice by instructions from the Executive Govern¬ 
ment. With respect to the Punjab, this exemption was 
especially advisable, since our knowledge of the laws and 
customs of the Sikhs was and is so limited, that the immediate 
introduction of the Bengal Code in that province would have 
been probably oppressive. But when the time comes, 
when our knowledge of the newly acquired provinces shall be 
sufficient, laws should and will be no doubt enacted, specially 
adapted to them; the Acts of the Governor-General in 
Council in continuation of the Regulation law, will form an 
additional Code of Law and Procedure which will suffice for 
the requirements of the Non-Regulation provinces, and the 
anomaly of certain districts being excepted from the operation 

of the s-eneral enacted law of India will cease to exist. 

© 


THE END. 
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[Tnis explanation of the native terms occurring in the preceding pages, 
is extracted almost verbatim from Professor Horace Havman Wilson’s 
admirable “ Glossary of judicial and revenue terms, and of useful words 
occurring in oflicial documents relating to the administration of the Govern¬ 
ment of British India,” compiled and published under the authority of the 
Honourable Court of Directors of the East-India Company, 4to. London, 
1855. I regret not having been able to adopt the learned Professor’s me¬ 
thod of transcribing native words, but the various types which he employed 
could not be procured by the publishers of my work without considerable 
delay.] 


’A mil, (Arabic) An officer of Go¬ 
vernment in the financial depart¬ 
ment, especially a collector of 
revenue on the part of the Govern¬ 
ment, or of the farmer of the re¬ 
venue, also himself a farmer of, or 
contractor for, the revenue under 
the native system, and invested 
with supreme authority, both civil 
• and military,in the districts which 
lie farmed, as is still the case in 
several native states, especially 
Oude and Hyderabad. In the 
early settlement of Benares by the 
Government of Bengal the ’Amil 
was intrusted with the joint power 
of Hakim or magistrate, and Tah- 
sildar or collector, and was respon¬ 
sible for the realization of a fixed 
amount of revenue, being pre¬ 
cluded from levying any excess on 
the Government demand. 
Adawlut, (’Adalat—Arabic) Court 
of justice; justice, equity. Under 
the Muhammadan Government 
the 'Ad&lats, or Courts of Justice, 
were four : 

1. Nizamat ’Adalat, the Su¬ 
preme Court of Criminal Justice, 
nominally presided over by the Na¬ 
zim, or Viceroy of the province. 
This was subdivided into the Boz- i 
’adalat, or Court held on a Sun- | 


day by the Nazim for the trial of 
capital offenders, and the ’Adalat 
ul ’Aliyafc, the High Court, in 
which affrays, quarrels, and cases 
regarding personal property were 
tried : this was usually presided 
over by the Nizam’s deputy, or 
Daroghah. 

2. Diwani. ’Adalat, The Civil 
Court of the Diwan, the chief offi¬ 
cer in charge of the revenue of the 
principality. 

3. Paujdari ’Adalat, The Court 
of the Faujddr, or chief of the ma¬ 
gistracy and police of a district ; 
the Subordinate, or District Cri¬ 
minal Court. 

4. ’Adalat al-Kazi, The Court 
of the Kazi, the chief judge of a 
town or district in civil causes and 
questions regarding the Muham¬ 
madan religion. Under him the 
Muhtasib held a Court for the ad¬ 
judication of offences against 
morals—as drunkenness, gamb¬ 
ling, Ac. 

A meek, (A nun —Arabic) A confi¬ 
dential agent, a trustee, a commis¬ 
sioner ; applied in Upper India 
especially to a native officer of 
Government, employed either in 
the revenue, department to take 
charge of an estate and collect the 







revenues on account of Govern¬ 
ment, or to investigate and report 
their amount ; or in the judicial 
department, as a judge and arbi¬ 
trator in civil causes. 

Daubar, (Persian) A court, a royal 
court, an audience or levee. 

Dewan, (Diwan—Persian) A royal 
court, a council of state, a tribunal 
of revenue or justice. A minister, 
a chief officer of state. Under the 
Muhammadan government it was 
especially applied to the head fi¬ 
nancial minister, whether of the 
state or of a province, being 
charged, in the latter, with the 
collection of the revenue, the re¬ 
mittance of it to the imperial 
treasury, and invested with ex¬ 
tensive judicial powers in all civil 
and financial causes. Under the 
Maratha government the Diwan 
was the chief minister after the 
Pradhan. The title also denoted 
the head officer of any revenue or 
financial department, as the Diwan 
of the mint, of the jewel office, 
and the like ; in which sense it is 
retained under the British govern¬ 
ment, as the Diwan of tho mint, 
of the bank, of the salt-agency, 
and, formerly, of a collectorate, 
and is even applied to the mana¬ 
gers of Zamindaris for native pro¬ 
prietors, and to native servants 
intrusted with the management of 
the financial interests of a house 
of business, or of any responsible 
individual. The title of Diwan, 
or office of Dxwani, equivalent to 
the right of collecting the whole 
revenues of Bengal, Bahar, and 
Orissa, was conferred upon the 
East-India Company by the nomi¬ 
nal emperor of Hindustan, Shah 
’Alum, in 17G5. 

Dewanny, (Diwdnf—Persian) adj. Of 
or relating to a Diwan, civil, as 
opposed to criminal, subst. J he 
office, jurisdiction, emoluments, 
&c., of a Diwan. The right to 
receive the collections of Bengal, 
Bahar,and Orissa, conferred on the 


East-India Company by the titular 
Moghul. It is used also in the 
early reports for the territory of 
which the revenue was receivable 
under the grant in Bengal., 
Dewanny-Adawlut, (Diwaui ’ Add- 
lat—Persian) see Adawlut. 

Diyat, (Arabic) The price of blood, 
a tax imposed for any act of of¬ 
fence against the person : in cases 
of homicide, payable to the rela¬ 
tives of the deceased. 

Eatwa, (Arabic) A judicial sen¬ 
tence, a judgment; but more usu¬ 
ally applied to the written opinion 
of the Muhammadan law officer of 
a court. 

Pieman, (Farmdn—Persian) A man¬ 
date, an order, a command, a pa¬ 
tent. 

Foujdau, (Faujd&r— Persian) An 
officer of the Moghul government, 
who w’as invested with the charge 
of the police, and jurisdiction in 
all criminal matters. A criminal 
judge, a magistrate. The chief of 
a body of troops. 

Eoujdary, (Faujdari — Persian) 
subst. The office of a magistrate 
or head of police, or criminal 
judge, adj., Belating to the office 
of Faujdar ; criminal, as opposed 
to civil ; levied as a tax for the 
support of the police, &c. 
Foujdary Adawlut, (Faujdari 
’A dal at—Persian) sec Adawlut. 
The chief Criminal Court in the 
Madras presidency. By Act \ III. 
of 1842, all the Courts of the 
highest jurisdiction were directed 
to°be called “ Sudder Courts.’* 
Jagik, (Persian) A tenure common 
under the Muhammadan govern¬ 
ment, in which the public revenues 
of a given tract of land were made 
over to a servant of the state, to¬ 
gether with the powers requisite 
to enable him to collect and ap¬ 
propriate such revenue, and admi¬ 
nister the general government of 
the district. The assignment w as 
i either conditional or uneondi- 
! tional; in tho former case, some 
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public service, as the levy and 
maintenance of troops, or other 
specified duty, was engaged for: 
the latter was left to the entire ; 
disposal of the grantee. The as¬ 
signment was either for a stated 
term, or, more usually, for the 
lifetime of the holder, lapsing, on 
his death, to the state, although 
not unusually renewed to his heir, 
on payment of a Nazaranah, or 
fine, and sometimes specified to 
be a hereditary assignment; with¬ 
out which specification it w r as held 
to be. a life-tenure only. A Jagir 
w r as also liable to forfeiture on 
failnrei ctf performance of the con¬ 
ditions on which it was granted, 
or on tlib^holder’s incurring the 
displeasiAe of the emperor. On 
the other hand, in the inability oi 
the state to vindicate its rights, 
a Jagir was sometimes converted 
into a perpetual and transferable 
estate; and the same consequence 
has resulted from the recognition 
of sundry Jagirs as hereditary by 
the British government after the 
extinction of the native govern¬ 
ments by which they were origi¬ 
nally granted ; so that they have 
now' come to be considered as 
family properties, of which the 
holders could not be rightfully 
dispossessed, and to which their 
legal heirs succeed, as a matter of 
course, without fine or Kazaranah, 
such having been silently dispens¬ 
ed with. This is particularly the 
case in the Maratha territories, in 
which, w hen first conquered, Jagir 
grants were found to be numerous, 
reducible to three classes—1. 
Those held by descendants of tbe 
original ministers of tbe Rajas, as 
tbe Pratinidhi and tbe Pradhans, 
prior to the usurpation of the 
Peshwa, but continued, in some 
instances, under his rule; 2. Those 
held by military chiefs, ou condi¬ 
tion of service, some of whom have 
held their fiefs from the time of 
the Muhammadan monarchies ; 


and 3. Those held under grants 
from the Peshwas, generally Brah¬ 
mans or Marathas of low' family: 
they were all allowed to retain 
their lands on the principle of 
securing their services on a mode¬ 
rate scale, preserving the sove¬ 
reignty of the British government 
entire, and interference with the 
chiefs on extraordinary occasions 
only. With regard to the Jagir 
in general, the especial object and 
character of the grant w*as com¬ 
monly specified by the designation 
attached to it. The term is also 
in use, although with some license, 
to designate temporary grants, 
allowances, or stipends, from the 
government to individuals. 

Jahadab, (Jama’dar—Persian) The 
chief or leader of any number of 
persons; in military language, a 
native subaltern officer, second to 
the Subahdar; an officer of police, 
customs, or excise, second to the 
Daroghah; a head domestic ser¬ 
vant, a sort of major-domo, but 
unconnected with the table de¬ 
partment: among the Maratbas, 
an officer appointed to protect the 
crops from the depredations of an 
army and its followers. 

Kamiv i spa it, (Kamav isdar— Ma ra¬ 
th!) The head revenue-officer of a 
district, entrusted also with the 
police. In Kanara the Kumaishi- 
dar, or Kamdvisi-dar was also 
especially the collector, managing 
lands that were permanently or 
temporarily occupied by the state, 
the Amin of the upper provinces. 

Kayiluar, (Kavalkar—Tamil) A. 
protector, a guardian, a watchman; 
the village watchman, who also 
commonly acts as a messenger 
and guide for travellers. 

Kazi, (Arabic) A Muhammadan 
Judgo, an officer formerly appoint¬ 
ed by the government to admi¬ 
nister both civil and criminal law, 
chiefly in tow ns, according to the 
principles of the Kuran: under 
the British authorities the judicial 
2 \ 
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functions of the Kdzis in that 
capacity ceased, and, with the ex¬ 
ception of their employment as 
the legal advisers of the courts in 
cases of Muhammadan law, the 
duties of those stationed in the 
cities or districts were confined to 
the preparation and attestation of 
deeds of conveyance and other 
legal instruments, and the general 
superintendence and legalization 
of the ceremonies of marriage, fu¬ 
nerals, and other domestic occur¬ 
rences among the Muhammadans. 

Kazi al-Kuzat, (Arabic) The prin¬ 
cipal Kazi under the British go¬ 
vernment, the head Muhammadan 
legal officer of the Sadr ’Adalats, 
or chief Courts of appeal. 

Kutwal, (Persian) The chief officer 
of Police for a city or town, a 
superintendent of the markets. 

Lariiibaj, (Arabic) Bent-free land, 
applied to land exempted for some 
particular reason from paying any 
part of the produce to the state. 

MAh a WAid, (Marathi) A revenue 
and police officer in charge of a 
district : in the former depart¬ 
ment he was usually subordinate 
to the Kamavisdar ; in the latter 
lie was accountable to the govern¬ 
ment direct, or to its representa¬ 
tive in the district. 

Mal, (Arabic) 'Wealth, goods, ef¬ 
fects, property of any description : 
in Muhammadan law it is some¬ 
times used for personal as opposed 
to real property, or for money as 
distinguished from goods arid chat¬ 
tels : in India it was used for the 
public revenue from any source 
whatever, but more especially for 
that derived from land, to which 
sense, as a fiscal terra, it is now 
restricted, or the revenue claimed 
by the government from the pro¬ 
duce of cultivated land, the wealth 
of the state. 

Mashad, (Arabic) A throne; a 
large cushion on which they re¬ 
cline. 

Mofubsil, (Mufassal—Arabic) Pro¬ 
perty separate, distinct, particu¬ 


lar : in Hindustan, a subordinate 
or separate district; the country, 
the provinces, or the stations in 
the country, as opposed to the 
Sudder (Sadr), or principal sta¬ 
tion or town : any other place 
than the ordinary place of office 
or residence; as a Daroghah, 
leaving a police station to go to a 
village in his jurisdiction, is said 
to have gone to the Mufassal, and 
the same is said of a villager who 
has gone from his cottage into 
the fields : its most usual applica¬ 
tion in Bengal, however, is to the 
country in general, as distinct 
from Calcutta. 

Mooinsiff, (Munsif—Arabic) Equit¬ 
able, just: a decider of what is 
just, an arbitrator, a judge: ap¬ 
plied under the British govern¬ 
ment, to a native civil judge of 
the first or lowest rank. 

Mufti, (Arabic) A Muhammadan 
law-officer, whose duty it was to 
expound the law which the Kazi 
was to execute: the latter, in 
British India, usually discharges 
the duties of the Mufti also. 

Naib-i Nazim, (Persian) A deputy- 
governor and administrator of 
justice: an officer nominally under 
the Nawab of Bengal, but ap¬ 
pointed by the British authority 
to superintend the administration 
of criminal justice. The office 
was abolished in 1790. 

Nawab, (Arabic) A viceroy or go¬ 
vernor of a province under the 
Moghul government, whence it 
became a mere title of any man 
of high rank, upon whom it was 
conferred without; any office being 
attached to it. 

Nizamut (Nizamat—Arabic) The 
office of the Nizam, the adminis¬ 
tration of police and criminal law : 
as a financial designation it was 
applied, under the Muhammadan 
government, to lands paying 
revenue to the Nazim, not to the 
Diwan, or financial minister of a 
province, termed also jNizamat 
Mah all. 
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Ntzamitt Adawlut, (Nizamat ’Ada- 
hit—Arabic) The chief criminal 
Court, or Court of the Nizam, ap¬ 
plied at present to the chief cri¬ 
minal Courts of the British pro¬ 
vinces. 

Panchayit, (Panchait— Hindus¬ 
tani) A native court of arbitration, 
consisting of five or more members 
chosen by the parties themselves, 
or appointed by the civil officers 
of the government, for the deter¬ 
mination of petty disputes among 
the people, especially in matters 
affecting the usages of cast or 
occupation : (however prized by 
1 lie natives when other means of 
obtaining justice were unavailable, 
and when Panch-parameswara, the 
Pancha is the supreme deity, was 
a proverbial phrase iu the south 
of India at least, there are now 
few occasions in which this sort 
of assembly is spontaneously had 
recourse to, or in which its judg¬ 
ments are regarded, as decisive, 
and this notwithstanding great 
pains have been taken by the 
British government to render it 
. effective). 

Panbit, (Pandita—- Sanskrit) A 

learned Brahman, one who makes 
some branch of Sanskrit learning 
Ills especial study, and teaches it. 

Patel, (Hindustani, Patel, Mar.) 
The head man of a village, who 
has the general control and man¬ 
agement of the village affairs, is 
head of the police, and exercises, 
to a limited extent, the functions 
of a magistrate ; he is also the 
principal agent in the realization 
of the revenue, and the chief me¬ 
dium of communication with the 
officers of government: in the 
Maratha countries the office is 
frequently held under a govern¬ 
ment grant, in many instances that 
of the government of Dihli, and 
has certain emoluments and privi¬ 
leges attached to it: it is here¬ 
ditary and saleable with the con¬ 
sent of government, and the actual 


occupant may admit a partner : 
the term is principally current in 
the countries inhabited by, or 
subject to the Marathas, and ap¬ 
pears to be an essential Marathi 
word, being used as a respectful 
title in addressing one of that na¬ 
tion, or a Sudra in general. 

Pnox, (?) The term commonly used 
by Europeans for the Persian 
word Piyadah, a foot-man, a foot- 
soldier, an inferior officer of police 
or customs, or of courts of justice, 
usually wearing a badge, and 
armed with a lance or sword and 
shield : in some places the term 
denotes a kind of local militia hold¬ 
ing lands on condition of police or 
military service: it is also com¬ 
monly, though laxly, used as a 
synonym of Harkarah, to denote a 
running footman, a courier, a mes¬ 
senger. 

Pebgunnah, (Parganah—Persian) 
A district, a province, a tract of 
country comprising many villages, 
but of which several go to consti¬ 
tute a Chakla or Zillali (Zila’): the 
actual extent varies, but the dis¬ 
tinction is permanent. 

P-Esukati, (Peshkar—Persian) An 
agent, a deputy, a manager in 
general for a superior or proprie¬ 
tor, or one exercising in revenue 
or custom affairs a delegated au¬ 
thority : in Bengal the native offi¬ 
cer in a Judge’s or Collector’s 
office, next in rank to the Si- 
rishtuhdar or head native officer 
in such office, who has the general 
superintendence of the establish¬ 
ment and charge of the public 
records and official documents and 
papers. 

Poligar, ( Pal igara —- Mar.) A petty 
chieftain: in the south of'India, 
especially in Karnala, the Poligar,’ 
or Polygar, of early writers, occu¬ 
pying chiefly tracts of bill and 
forest, subject to pay tribute and 
service to the paramount state, 
but seldom paying either, and 
more or less independent, subsist- 
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ing in a great measure by plunder: 
on the subjugation of the country 
most of the Poligars were dispos¬ 
sessed, some were pensioned, and 
a few were allowed to retain some 
of their villages at a quit-rent; 
these have now subsided into 
peaceable land-holders. 

Principal Sudder Ameen, see 
S udder Araeen. 

Rajaie, (Raja—Sanskrit) A king, a 
prince, a title given by the uative 
governments, and in later times 
by the British government, to 
Hindus of rank: it is also assumed 
by petty chiefs in various parts of 
Hindustan, and is not uncom¬ 
monly borne by Zanunddrs. 

S v lisan, (Persian plural of the Ara¬ 
bic Sal is, a third or one of three) 
Umpires, arbitrators. 

vSubahdar, (Persian) The governor 
of a Sub ah or province, a viceroy 
under the Moghul government : 
a native military officer. 

Sun a hda iii, (Persian) The office of 
governor or viceroy. 

Sudder Ameen, (Sadr Amin—Ara¬ 
bic) A chief commissioner or arbi¬ 
trator, the title of a class of native 
civil judges under the British 
government, distinguished as Sadr 
Amins and Principal Sadr Amins: 
these are the second and third in 
rank, counting from the first or 
lowest, viz. the Munsifa. 

Sudder Adawlut, (Sadr ’Addlat— 
Arabic) The chief court of civil 
just ice, the Company’s chief court 
and court of final appeal in India 
in the Madras presidency. 

Sudder Dewannf Adawlut, (Sadr 
Diwaui ’Adalat— Persian) The 
chief Court of civil judicature, the 
Company’s chief courts, and courts 
of final appeal in India, in the Pre¬ 
sidencies of Bengal and Bombay, j 

Sudder Poujdart Adawlut, (Sadr 
Faujdari ’Adalat—Persian) The 
chief criminal Courts of the Com¬ 
pany’s government in the Presi¬ 
dent i»:8 of Madras and Bombay. 

Sudder Nizam: at Adawlut, (Sadr 


Nizdmat ’Addlat—Arabic) The 
chief criminal Court of the Com¬ 
pany’s government in the Presi¬ 
dency of Bengal. 

Talliar, (Talayari — Malay alam) 
A head-man, a chief. 

Talo okd ar, (Ta’all u k d dr—Per si ai 1) 
A holder of a Talook (Ta’alluk) : 
in some places a government offi¬ 
cer ; a collector of revenue from 
the cultivators, either on behalf of 
the state or of the farmer of the 
revenue, whose undue exaction it 
is his duty to prevent. 

Talookdari, (Ta’allukdan — Per¬ 
sian) The tenure, office, or estate 
of a Ta’allukdar. 

Wat an, (Arabic) Country, native 
country, place of residence, home: 
amongst the Marathas it has 
come to import any hereditary 
estate, office, privilege, property, 
or means of subsistence, a patri¬ 
mony. 

Zamlndak, (Persian) An occupant 
of land, a land holder : the rights 
of the Zaminddr have been the 
subject of much controversy with 
reference to his character as here¬ 
ditary owner of the land he oc¬ 
cupies, or as the responsible col¬ 
lector only of the revenues on 
behalf of the Government. Under 
the Muhammadan administration 
the latter was the capacity in 
which the Zaminddr was ordina¬ 
rily considered, and the chief au¬ 
thorities never hesitated to exer¬ 
cise the power, when they pos¬ 
sessed it, of turning out a Za- 
minddr and placing another in 
the Zamindari, whence the one 
in possession was termed Sanadi 
or Ahkdmi, the Zamimhir by pa¬ 
tent or command. Whilst man¬ 
aging the lands and realizing the 
revenue the Zaminddr was al¬ 
lowed a fee or commission of ten 
per cent upon the total collections, 
and it portion of the land was ex¬ 
empted from the revenue assess¬ 
ment to the extent of five per 
cent, on the collections, under i he 
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name of N&nkdr, being intended 
for the personal support of the 
Zamindar and his family: further 
deductions from the stipulated 
amount of revenue, termed Ma- 
thaut, were also allowed, to cover 
various charges borne by the Za- 
raindar: on the other hand, he 
was empowered to levy internal 
duties and customs on articles of 
trade, passing through his district, 
and to impose petty taxes, or Ab- 
wabs, on the cultivators, in ad¬ 
dition to the portion of the pub¬ 
lic revenue demandable from them 
individually: on his relinquishing 
the management of the Zamin- 
dari, or being removed from it 
without cause of grave offence, it 
was customary to assign him, as 
Malikanah, ten per cent, on the 
Sadr collections, or the same rate 
on the nett collections when held 
Khas, or managed by the govern¬ 
ment officers direct. But although 
in these respects the Zamindar 
appears to be a representative of 
the State, employed to realize 
mul transfer to the public treasure 
nine-tenths of the revenue, and 
to be nominated or removed at 
pleasure; yet the practice of he¬ 
reditary succession, and the right 
to mortgage and sell, partook 
more of the tenure of ownership, 
and extensive tracts came to be 
held by successive generations of 1 
the same family, through more or 
less protracted periods, in some 
instances apparently from a date 
anterior to the fiscal regulations | 
of the Muhammadan governments; 
in the decline of the latter, also, I 


many Zammdarls which were held 
originally under a special grant 
were converted into hereditary 
proprietaries, and the Zamindars, 
appropriating by fraud or force 
very extensive districts, assumed 
the state of chiefs and princes, 
and were sometimes powerful 
enough to resist the authority and 
withhold the revenues of the 
state. The question of right was, 
however, set at rest in Bengal, 
Bahar, and Orissa, in 1793, by 
the terms of the perpetual settle¬ 
ment, which recognized Zamindars 
and independent Ta’allukdars as 
“ actual proprietors,” enjoying 
their estates in absolute ownership 
as long as they paid the govern¬ 
ment revenue, or nine-tenths of 
the fixed nett proceeds of the 
lands, and liable to dispossession 
in case of failure, by the sale of 
their lands at public auction. The 
same measure was subsequently 
adopted at Madras, and Zamin- 
darswere designated as proprietors 
of land, along with other classes 
with whose rights and recognition, 
as was afterwards explained, it 
was not intended to interfere. 

Zami'xd.uu, (Persian) The office 
and rights of a Zamindar, the 
tenure of a Zaimndari, the tract 
of land constituting the posses¬ 
sions of a Zamindar. 

Zillah, (Zila’— Arabic) Side, part, 
a division, a district : under the 
British administration, a province, 
a tract of country constituting 
the jurisdiction of a commissioner 
or circuit judge, and the extent 
of a chief colleetorate. 
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